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Abgract: To satidfactorily address environmenta concerns associated with traditiond  on-fam
litter management practices, the U.S. broiler industry must embrace dternaiive management
practices. Such dterndives will primaily ental movement of large quantities of litter off of
production fams. The most promisng dterndives for many production regions ental large-
scae, off-fam, centralized and regiondly coordinated enterprises that process litter into vaue-
added products for sde into commercid markets esewhere.  However, the existing independent
contract grower dructure is not conducive to the establishment of such large, centralized facili-
ties, which need to be coordinated on a regionwide kess. In many ingances, a new mechanism
is needed through which poultry producers can collectively pursue such regiondly coordinated
litter manegement initiatives. A third-party enterprise could satisfactorily address the various
condraints and enable deployment of off-farm litter management options for broiler producers.
Such an enterprise could aso address liability exposure associated with litter management activi-
ties The mog auitable organizationd form for a third party “litter bank” would be a nonprofit
corporation acting as a litter wholesder, in which litter ownership and associaed lidbility are
transferred from broiler producers to this third paty. However, current economic conditions,
including immature markets for litter and litter-derived markets, generaly preclude the economic
feasbility of large-scale, off-fam litter manegement activities  Thus, market interventions are
necessary for deployment of dternative litter management enterprises. A nonprofit litter bank
enterprise could readily access and utilize public funds (either for operational support or for mar-
ket intervention, or both), thereby helping ensure the economic viability of the U.S. broiler in-
dustry and lead to amultitude of direct and indirect economic benefits for American agricuture.
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Executive Summary

The broiler industry in the United States is characterized by a smdl number of large and verti-
cdly integrated firms that coordinate about ninety five percent of broiler production. The vast
mgority of broilersin the U.S. are produced under contracts with relatively smal, independent
farmers.

Although the companies own the birds, the manure belongs to—and is the responsibility and po-
tentid ligbility o—the contract growers. Contracts between an integrator and a grower place
environmentd liability squardy on the shoulders of the grower, not only in his datus as an inde-
pendent contractor under the agreement, but sometimes through specific contractua terms.

The poultry indudtry isfacing increasing regulatory/socid pressures regarding waste manage-
ment in generd and on-farm litter management in particular. Concerns have focused on weter
quality impacts from norpoint sources linked to traditiona on-farm litter management practices.

The most promising dternatives for many production regions entail large-scae, off-farm, cent
tralized and regionaly coordinated enterprises that process litter into value-added products for
sdeinto commercid markets e sawhere. However, the existing independent contract grower
gructureis not conducive to the establishment of such large, centrdized facilities, which need to
be coordinated on aregion-wide basis. In many locations around the country, new mechanisms
are needed through which poultry producers can collectively pursue such regiondly coordinated

litter management initiatives.

The chalenges of establishing aregiondly coordinated litter management system are not to be
underestimated. These challenges become more evident in light of the independent nature of
poultry growers and their rdatively large numbers and smal size in comparison to other live-
stock feeding operatorsin the beef, swine and dairy industries.

A new mechanism is needed through which poultry producers can collectively pursue such re-
giondly coordinated litter management initiatives. A third party mechaniam, such asthe “ma-
nure banks’ that operate in Europe, could effectively address the issues and challenges of litter
management in the U.S. Exiging dean-out contractors (COCs) could readily be incorporated
into such asysem. Neither producers nor integrators would be directly involved in handling the
litter once it is removed from the poultry house. The separateness of a“litter bank” from direct
industry participants will engbleit to function with regard to its primary purpose, movement of
litter, and independent of the business functions of a poultry enterprise. Accordingly, alitter
bank would free poultry growers and integrators from taking on yet another task in their aready
complex management and business portfolio. A litter bank would idedlly serve both producers
and integrators, and would have the ability to work with multiple integrators smultaneoudy.
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Deployment of vaue-added conversion technologies and marketing of litter-derived products has
not occurred in large part because the aggregation/assembly function has not been addressed.
Transaction costs for sufficient quantities of litter to make aternatives economicdly efficient are
too high and coordination efforts too onerous to permit development of viable off-farm litter

management activities.

The parties currently involved in litter management (growers, integrators, COCs and off-farm
users/consumers) have been unsuccessful in addressing the problem/current situation. Their in-
effectiveness sems from avariety of sources. Growers and COCs are financidly incapable of
gructuring and maintaining the organization and infrastructure necessary to support aregiondly
coordinated litter management enterprise such as alitter bank. Moreover, both growers and
COCs have deve oped their farming/business systems around the effective use of poultry litter to
produce forage on-farm or on nearby lands (broiler litter has long been viewed as a benefit to the
economic well being of the grower). Integrators are reluctant to bear this cog, asthelitter is cur-
rently, by contract, the property of the grower; moreover, the integrators don’t want to incur the
ggnificant capital costs and potentia liability associated with litter management. Current off-
farm users and consumers of the litter do not have the finances nor the infrastructure to deploy a
litter bank approach to alarge area; therefore, they cannot muster the technology currently avail-
able to address the litter management problem. None of the parties is comfortable with the cur-
rent sate of flux in legidation and regulation, as they congder the liahility exposure to be an im-
pediment to any meaningful progress in the issue of off-farm management of poultry litter.

Thus, there exigts the definite need for alitter bank to address the aggregation/assembly con-
graint and enable establishment of aternative litter management enterprises to move forward. A
litter bank would have two primary operationa roles. coordinate and aggregate raw litter, and
coordinate (or perform) downstream contracting and subcontracting with handlers, manufactur-
ers, and potentialy, end-users of litter/litter products.

A litter bank would provide, at a minimum, either wholesale or brokerage functions to affect co-
ordination and aggreggtion of the raw litter. The litter bank would serve as a contact point for
coordinating clean-out and hauling from poultry houses to other locations and would aso man-
age revised clean-out scheduling among integrators and growers, as necessary.

Coordinating or performing contracting/subcontracting with downstream end- users, handlers and
processors would lower transaction costs by streamlining the necessary processes between and
among the various partiesinvolved. By performing the vita transfer of ownership function nec-
essary for any market to operate efficiently, the litter bank aso addresses the responsibil-
ity/lidbility issue connected with litter and its handling.
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The primary legdly defined business form options available for alitter bank, indude:
1. for-profit entities
a. proprietorships, partnerships and corporations,
b. cooperatives and related grower-centered entities and organizations,
2. not-for-profit entities:
a. quas-government entities; and
b. nonprofit corporations.

Based upon the genera premise that the primary purpose of alitter bank isto move and manage
litter “beyond the farm gate,” two overriding criteriawill determine which of the organizationd
options for alitter bank is most suiteble: the ability to effectively trandfer liability from the pro-
ducer, and the ability to achieve and maintain financialy sound operetions.

Regarding the transfer of liability associated with litter manegement: As of December 1999, nu-
trient management plans have been devel oped for many, perhaps most, broiler producersin the
United States. For mogt of the broiler industry, currently litter management practices are based
on voluntary implementation of litter (nutrient) management plans developed by federd and state
technica assstance agencies. These nutrient management plans (NMPs) are farm- specific (and
even fidd-specific) and provide technical guidance for on-farm management of litter- and ma-
nure-derived nutrients. The technical ass stance agencies and the research and education com-
munity need to eva uate the effectiveness of the various on-farm “best management practices’
(BMPs) and recommended conservation practices. It iscrucid that these agencies and inditu-
tions aso explicitly recognize and actively support off-farm management practices in conjunc-
tion with traditiond on-farm conservation practices and BMPs.

The BMPs st forth in a producer’s NMP entail various specific recommendations for litter man-
agement that are designed to avoid environmenta impacts associated with the recommended lit-
ter management practices. To minimize their ligbility exposure regarding on-farm litter manage-
ment, broiler producers should comply with the recommended BMPs st forth in their NMPs.
For those broiler operations that are permitted, full compliance will be essentid to minimize po-
tentid liability associated with on-farm litter management.

Permits addressing water quality and livestock waste application are usually issued based on size
of the operation, proximity to bodies of water, or the likelihood that the livestock operation’s ac-
tivities will condtitute a substantia risk of pollution. Due to factors such as average operation

Sze and type of waste manegement system (i.e,, dry litter), the current regulatory environment
does not apply to most broiler producers. Thus, few, if any, broiler operations are required to
obtain state or federa operating permits. However, mogt states maintain “blanket” regulations
prohibiting pollution of the “waters of the state” and retain the authority to permit, regulate, or
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otherwise address a broiler operation if its conduct leads to such environmental consequences
(including, where gpplicable, limits on soil phosphorus levels).

Moving the litter off of a production farm could essentialy diminate potentid liability assod-
ated with on-farm litter management. However, the producer would then be subject to potentia
liability associated with off-farm litter management activities. A third party litter management
entity could reduce—and, in some ingtances, dmost diminate—potentid liability for broiler
producers that might be associated with off-farm litter management scenarios (particularly if that
enterprise was awholesding function that took title to the litter). Thus, athird party litter man-
agement enterprise serving in awholesaing capacity could reduce producers potentia liability
associated with both on-farm and off-farm litter management activities.

The technical assstance agencies and the research and education community need to evauate the
effectiveness of the various on-farm BMPs and recommended conservation practices. Itiscru-
cid that these agencies and indtitutions aso explicitly recognize and actively support off-farm
management practices in conjunction with traditional on-farm conservation practices and BMPs.

If one accepts the premise that entrepreneurs will respond to market forces, it is appropriate to
assumethat if profits were to be madein litter management activities, private for-profit firms
would adready exist and would be taking advantage of any such opportunities presented. Suchiis
not the case for several reasons:

& &The transaction cogts of creating the myriad of individua contracts necessary to get litter
from numerous smdl, individua producers are high. At an average of 400 ~ 500 tons of
litter per farm per year, alarge-scale litter processing operation would need to establish a
least severd hundred contracts to attain sufficient economies of scale.

#eAdditional costs necessary to dter current litter management systems, which are land-
application based, are subgtantid. Increased litter export [off of production farms] would
entall subgtantia investments in cleantout, loading, and transport equipment, and poten-
tid vaue-added processing facilities.

&5 #rowers cannot assume the additiona costs associated with off-farm litter management
because of: limited cash flow; limited access to additiond capita; and their inability to
recover additiona expenses through increased revenues from operations.

&5 = ntegrators are unwilling to take responghility for establishing off-farm management op-
tions since they do not own the litter and are reluctant to undertake the additiond capita
investments and potentid liability.

&5.#_ong-term supplies of litter are unreliable. Growers can reliably commit litter for only
the period of their production contract, which typicaly isfor only one flock or, a mos,
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oneyear. Potential processors of litter-derived products are reluctant to invest large sums
of money into expensive fixed asset portfolios that rely on unsure supplies of litter.

& .&The additiond revenue opportunities these value-added products potentialy provide will
likely not be available for severad years, as markets for these products are in their infancy.
Therefore, it isnot likely that profit-based entities would be willing to operate for long
enough periods to be a viable enterprise (and function as aviable litter bank entity).

Giventhe lack of near- and mid-term economic feasibility of the for-profit and cooperative cor-
porations and the inability to self-fund the litter bank by poultry growers, an infusion of public
funds appears to be a desirable interim strategy for establishing and maintaining alitter bank.
With gppropriate technologica and market evolutions, public funds could be gradudly weaned
away from the litter bank, alowing it to become sdlf-sustaining and perhaps eventually be con-
verted into afor-profit enterprise.

By process of dimination, a nonprofit corporation appears to be the best organizationa option
for alitter bank under current economic conditionsin the United States. A nonprofit corporation
is politicaly acceptable to industry participants, has a history of access to public funds and gen
eraly has an acceptable record of integrity in using these funds. Nonprofit corporations are ur
der no compulsion to accrue “returns’ to their investments through profit generation. Nonprofits
have dso treditiondly interfaced effectively with a wide spectrum of stakeholders directly and
indirectly affected by industry activities. They have served as afocd point for mohilizing and
implementing governmental, educationa, and community resources, whether fiscal, physical or
human resource based, to address and to solve many complex problems. Findly, the structure of
anonprofit corporation alows rdatively easy trangtion to afor-profit entity when conditions

permit.

Within the concept of alitter bank organization formed as a nonprofit organization is the more
specific relation of what structure the litter bank will take. Both the eectronic and physical
banks must facilitate (and, where possible, certify) the export of litter from broiler production
operations to other Stes, and should aso beinvolved in ether coordinating/facilitating exising
infragtructure for litter handling or assist in developing additiond infrastructure as needed. Po-
tentidly, the bank could even interface with existing state and federal agencies to coordinate or
provide necessary training for certification that may be required by law for litter handlers.

An dectronic litter bank would not be involved in any physica handling of litter and would es-
sentidly perform a brokerage function, primarily assisting with litter clean-out and aggregation.
The bank would not take possession of the litter nor receive transfer of title of the litter.

A physicd litter bank would provide these same services but would dso beinvolved in physica
management of the litter, which would entail taking ownership of the materid and trandferring
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liability associated with litter management. 1dedly, existing COCs and other existing or newly
developed privately held enterprises would provide dl these services and the litter bank would
augment services (alowing specidization to evolve) or would provide additiona service capac-
ity in the event of service shortages. The litter bank could provide new service technologies
prior to their widespread deployment in the private sector to encourage their development. Title
of the litter could be transferred at numerous pointsin the physicd litter bank to either the bank
or to the litter recipients.

Economic aspects of litter bank operationsinvolve the financial hedth of the enterprise itself and
the economic impacts of alitter bank on the surrounding area. Since the economics of a litter
bank operation are site-gpecific, athorough financid feasbility anaysis should be conducted
once the exact structure and target location of the litter bank is determined.

It is preferable for alitter bank enterprise to operate under market-driven conditions. Under such
conditions, al products, whether raw litter or litter-derived products from vaue- added manufac-
turers (VAMSs), would have prices that appropriately communicate the product’ s vaue to the
consumers.  But existing markets are immature and current prices for raw litter and litter-derived
products are varigble and generdly do not reflect their full vaue. Until these markets develop

and mature, market interventions will be required to ensure effective deployment of off-fam lit-
ter management programs. A litter bank could coordinate with market intervention initiatives or
could serve as a conduit for market interventions. A litter bank established as a nonprofit or-
ganization could readily access and utilize public funds, either for operationd support or for
market intervention, or both.

Examples of market interventions include cost- sharing, subsidies, research and technology de-
velopment, system start-up funds, investment support, and tax creditsincentives. These interven-
tions must be grategicdly identified and implemented, must effectively address the pointsin the
market for raw litter or litter-derived products where perceived valueis not currently reflected at
levels sufficient to cover costs or develop markets, and should idedlly inject asfew digtortions as
possible into the market syssem. For example, it would be more economicdly efficient to utilize
subsidies to simulate demand for litter or litter-derived products rather than subsidize the export
of litter off of production facilities.

The injection of public funds could enable hedthy private enterprise development to occur and
would promote the long-term success of litter bank-supported activities. Thisis necessary since
growers cannot afford to start or operate alitter bank themselves. Smilarly, VAMs are unwill-
ing (or unable) to establish alitter bank due to: limited in-house resources (most VAMs are start-
up operations); insufficient knowledge of the broiler industry; and/or the high-risk involved in
new product/new market development. It would be difficult for aVAM to undertake the litter
aggregation function in addition to its manufacturing and market development activities.
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The potential economic benefits of litter banks extend beyond their direct impact upon growers.
Increased viability of broiler operations will have positive indirect impacts on the nearby and
largely rurd communities. Cresting jobs and infrastructure are important benefits, asis the asso-
ciated potentid for additiond industrid development. Utilization and management of litter-
derived nutrient resources would also be improved. Nutrients would be more nearly in balance
with the needs of the immediate area and allow more extensive use of these resources in distant
areas through both raw litter usage and production and distribution of value-added litter products.
Moreover, the U.S. broiler industry [induding integrator companies] would benefit from en
hanced viability of production operations and U.S. grain producers would benefit from continued
demand for massive quantities of grains purchased by the broiler industry.

To establish anonprofit litter bank, severa actions need to occur Smultaneoudy:
1. Businessplan: A detailed business plan must be developed (refer to section 6.1).

2. Broiler industry participation: The contract growers, the integrators, the industry associa-
tions, and other industry participants must voice their support of alitter bank initiative and
commit to participate in the establishment and operation of the enterprise.

3. Public sector support: The regulatory and environmental communities (at federa, state, and
locd levels) must demondtrate their support for the establishment of an off-farm litter man-
agement enterprise by giving it a chance to work—by delaying the implementation of new
regulations or providing waivers for those who actively participate in the enterprise.

4. Funding: The necessary funds for operations and/or market intervention activities must be
secured (refer to section 5.2). Public sector funds will need to be obtained, aswill financia
support from the poultry industry and other sources (e.g., foundations).

Where possible, the private sector—and, in particular, the poultry industry—needs to embrace
off-farm programs that provide litter management options for producers while satisfactorily ad-

dressing environmenta concerns. In many ingtances, insufficient markets, liability concerns, and
other congtraints may preclude pursuit of such programs. In such stuations, establishment of a

third-party enterprise may enable deployment of off-farm litter management programs.
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1. Introduction

The U.S. broiler industry is characterized by asmall number® of large and vertically integrated
firms? that coordinate about ninety five percent of broiler productioninthe U.S> Thevast ma-
jority of broilersin the U.S. are raised under contracts with rdatively smdl, independent farmers.
Under such an arrangement, broiler growers provide housing, equipment, utilities and labor to
raise the broilers (which are owned by the integrators) to pre-pecified weights. The integrators
provide feed, veterinary services and other supplies. Brailer integrators aso own feed mills,
hatcheries and daughter and processing plants. Although the companies own the birds, the ma-
nure belongs to—and is the responsibility and potentia liability of —the contract growers.*
Contracts between the integrator and grower place the environmentd ligbility squarely on the
shoulders of the grower, not only in his status as an independent contractor under those agree-
ments, but sometimes through specific contractua terms.

Use of production contractsin the broiler industry increased significantly beginning in 1955 after
the large national feed companies moved into broiler-producing areasin the South.® Until the
1950s, most growers were responsible for purchasing their own feedstuffs and marketing their
own birds and were therefore congtantly exposed to variations in feed and live broiler prices.
Broiler contracts have evolved over the years to enable growers to be sheltered to alarge extent
from the volatility of feed prices and product prices. Accordingly, the growers now shoulder
only the management risks associated with brailer production, including fluctuations in interest
rates, energy prices and equipment update costs. But, this aso means that growers are unable to
recover additiona production expenses—such as increased costs that may be associated with
alternative litter management practices—through conventiona product pricing strategies.

The modern broiler industry is recognized by its vertica integration and product differentiation.
Verticd integration facilitated rapid adoption of new technologies and improved quality control,
product selection and variety and marketing practices. The percentage of market share con-
trolled by the four largest processing firms went from 28 percent in 1980 to 51 percent in 1997.
This recent increase is due to improved efficiencies, company buy-outs, mergers, acquisitions,
and drategic aliances. Figure 1 shows a schematic of the overal structure of the U.S. broiler
industry; additiona information is provided in Appendix 1.

! Lessthan fifty

2 Commonly referred to as “integrators”

3 Turkey production is also dominated, to agreat degree, by vertically integrated companies and follows essentially
the same general production pattern as broilers; however, there are enough differencesin the processes so that not
al the discussion in this document is directly applicable to the turkey industry. Nonetheless the same issues and
concerns with respect to litter production and its subsequent management apply to the turkey industry asto the
broiler industry.

* Refer to Appendix 1 for adetailed description of the structure of the poultry industry.

® U.S. broiler production is concentrated in the southeastern region, with Arkansas and Georgia being the two largest
producers.
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Figurel: Structureof the Broiler Industry
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The highly verticaly integrated modern U.S. broiler production is comprised of extremely spe-
cidized and capitd-intensve syssem components. Asindicated in the detailed discussion of the
poultry industry structure (see Appendix 1), the numerous production support functions involved
in the industry necessitate intengified production in relaively smdl geographic areas. Thisre-
aultsin large numbers of contract growerstypicaly located within fifty miles of a processing fa-
cility so that economies of scale and location advantages may be redized. The natural conse-
quence of this broiler concentration is a concentration of poultry litter in and around the produc-
tion and processing “complex”. Similarly, large gpplications of poultry litter to area pastures in-
creases litter concentration on non-poultry farm operations.

Totd vaue of broiler sdesinthe U.S. hasincreased from 1,014 million USD in 1960 to 19,394
million USD in 1997 (Brailer Industry, 1997). Theincreasein dollar value of broiler sdesre-
flects the increasing market share of poultry meet relative to beef and pork, largdly driven by

price competitiveness, convenience and real and perceived product value. For example, during
the period 1965 -1996, annua per capita consumption of chicken has increased from just over 30
pounds to 75 pounds; during the same period red meat consumption, particularly beef, decreased
from 85 pounds to near 60 pounds per person (USDA-ERS).

Despite steadily increasing broiler consumption and accompanying increases in production,
broiler wholesde prices have fluctuated from year to year. Nomind wholesde price voldtility
resulting from fluctuations in domestic and foreign demand, and the corresponding fluctuations
in poultry supply, isthe biggest risk facing al industry participants. This price voltility so
directly affects grower incomes and state revenues as well as the U.S economy.
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1.1 Concernswith Current Litter Management Practices

The poultry industry isnow facing increasing regulatory and socia pressures regarding waste
management in generd and on-farm litter management in particular. Concerns have focused on
water quaity impacts from non-point sources associated with traditiona on-farm litter manage-
mert practices® Many, perhaps most, growers will need to identify and pursue aternative man
agement practices that are technically and economicaly feasible and environmentally sound.”
The most promising dternatives for many production regions entail large-scae, off-farm, cen-
tralized and regionally coordinated enterprises that process litter into value-added products for
sdeinto commercid markets esewhere. However, the exigting independent contract grower
dructureis not conducive to the establishment of such large, centralized facilities, which need to
be coordinated on aregion-wide basis. A nhew mechanism is heeded through which poultry pro-
ducers can collectively pursue such regionaly coordinated litter management initiatives.

The chalenges of establishing aregiondly coordinated litter management system are not to be
underestimated. These challenges become more evident in light of the independent nature of

poultry growers and their rdatively large numbers and smdl size in comparison to other livestock
feeding operators in the beef, swine and dairy industries. Over one million tons of litter are gen-
erated each year at over 1,000 separate sitesin northwest Arkansas alone. These separate Sites are
typicaly located on rurd roads, many of which are unpaved. Growers traditionaly clean out

their production houses during atwo to three month period in the Spring prior to vigorous pasture
growth.

To date, the vast mgjority of litter cleantout, collection, hauling and spreading functions have
been performed by small, local operators referred to as clean-out contractors (COCs). These
COCs, utilizing their own equipment, coordinate clean-out with the growers; they either apply
the litter to the growers pastures and hay fields or haul the litter to other pastures in the immedi-
ate proximity (typicaly within five miles) of the production farm for soreading. COCsare dso
utilized during the year between flocks to remove “ cake’, the wettest parts of litter in the house,
which is commonly removed to improve the production environment. Current litter management
activities are predominantly on-farm, as depicted in Figure 2.

® Refer to Appendix 3 for adetailed description of traditional litter management practices.
" Refer to www.organix.org/techinfo.htm for a detailed description of value-added litter conversion technologies.
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Figure2: Flow chart of current litter management activities
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1.2 Utilizing a Third Party Entity for Litter Management

For purposes of the remainder of this paper, athird party enterprise will be defined as any entity
of any type other than direct poultry industry participants (e.g. integrator, grower) and will be
referred to as a“litter bank.”® Existing COCs could eesily be incorporated into such a system,
utilizing their expertise and relationships with growers to make operations of the litter bank more
customer friendly while smultaneoudy increasing the efficiency of their existing operaions.
Nether producers nor integrators would be directly involved in handling the litter onceit isre-
moved from the poultry house. The separateness of alitter bank from direct industry participants
will enable it to function with regard to its primary purpose, movement of litter, and independent
of the business functions of a poultry enterprise. Accordingly, the litter bank (LB) will free pou-
try growers and integrators from taking on yet another task in their dready complex management
and business portfolio. An LB would ideally work with both producers and integrators, and
would have the ability to work with multiple integrators Smultaneoudy.

There would be no political or geographica boundaries placed artificidly on the LB except those
imposed by the type of organization selected or those dictated by sound operation and manage-
ment of the enterprise. The operationa and management activities of litter handling beyond the
farm gate would be removed from the growers and integrators. Thiswould result in an entity
focused exclusvely on litter management and utilization: an enterprise that would be better pos-
tioned to efficiently achieve litter management gods while smultaneoudy hdping to simulate
economicaly sustainable development of litter utilization dterratives.

8 The term “litter bank” is used because of the similarity of the enterprise' s objectives and activities relative to the
“manure banks” already developed and in usein Europe — refer to section 1.2.
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However, afundamental disconnect currently exigtsin litter management in the U.S,, which is
serving as a“ show stopper” for establishment of regiondly coordinated litter management enter-
prises. At present, no functional mechanism has emerged in the United States to effectively ag-
gregete litter into sufficient quantities to alow development of economicaly feasble aternatives
to land application. The current Situation is depicted in Figure 3.

At the present time, severd technologies exist for converting raw litter into value-added prod-
ucts. Soil amendment products could be transported to other areas where the materia could be
beneficidly used and potential markets exist. Energy products could be consumed localy or
transported to other markets. Commercid wholesaling and retailing markets could be devel oped
to handle these litter-derived products. However, even where the overdl economics of the enter-
prise agppear favorable, deployment of such vaue-added conversion technologies and marketing
of litter-derived products has not occurred because the aggregation/assembly function has not
been addressed. Transaction costs for sufficient quantities of litter to make aternatives eco-
nomicaly efficient are too high and coordination efforts too onerous to permit development of
vidble off-farm litter management activities. Thus, there exigts the definite need for alitter bank
to address the aggregation/assembly function and enable establishment of dternative litter
management enterprises to move forward.

Figure 3: Flow chart of off-farm, value-added litter management

Raw Litter Production

Assembly / Aggregation
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Manufacturing /
Processing
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Consumption
(End-user)




Case 4:05-cv-00329-GKF-PJC  Document 232-3 Filed in USDC ND/OK on 03/20/2006 Page 15 of 54

Roles of a Litter Bank

A litter bank would have two primary operationd roles.
1) coordinate and aggregete raw materids litter, and

2) coordinate (or perform) downstream contracting and subcontracting with handlers, manufac-
turers, and potentidly, end-users of litter/litter products.

These roles may be performed in any number of ways based upon the LB’ s exact scope and or-
ganizationd type. Detailed discussion of these various scope and type options will be addressed
later, but aflow chart representation of a generalized modd is helpful at this juncture and ap-
pears as Figure 4.

Figure 4. Flow chart for off-farm/alter native litter management

1
integrator ’

C.O.C,

V alue-added Vaue-added
Manufacturer End user

grower

The wholesaler and/or broker are considered to be third parties;
the value-added manufacturer is considered to be a fourth party.

Essentidly, the LB would provide, at aminimum, either wholesde or brokerage functions to af-
fect coordination and aggregation of the raw litter. The bank would serve as a contact point to
coordinate cleantout and hauling from poultry houses to other locations and would aso coordi-
nate clean-out scheduling between integrators and growers, as necessary. Similarly, the bank
could also coordinate supplies of raw litter to downstream end-users or handlers and processors
of raw litter to ensure supplies as needed. Appropriate coordination would enable raw litter to be
stored in the poultry houses until needed, thus minimizing the necessity of additiona storage fa-
cdlitiesthrough a*“just-in-time’ inventory system. (This would adso help diminish objections that
would likely arise to storing large quantities of litter a centraly located storage facilities.)
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Coordinating or performing contracting/subcontracting with downstream end- users, handlers and
processors would lower transaction costs by streamlining the necessary processes between and
among the various partiesinvolved. Participantsin the entire marketing channe could have ac-
cessto the services of the LB so that transfer of title for the litter would pass from party to party
as deemed necessary. By performing the vita transfer of ownership function necessary for any
market to operate efficiently, the LB aso addresses the respons bility/ligbility issue connected
with litter and its handling. Additionaly, the LB could act as an agent with multiple downstream
clientde (e.g., raw litter markets, composting or pelletizing operations, fuel / energy production)
amultaneoudy, thereby decreasng the inefficiencies of the market.

1.3 Learning from European Experiences

The same mgor structura changes that are taking place in the U.S. in agriculture in general and
anima production in specific are dso occurring in many of the European Union member counr
tries. In recent decades, there has been a build-up of intensve anima production facilitiesand a
corresponding heightened concern of the environment. Specifically, the presence of excess nitro-
gen and phosphate resulting from utilization of anima manures had begun to severely impair
certain ground waters and surface waters. The severity of current livestock pollution problemsin
the EU can be linked to animal density, which has produced the unintended result of nutrient im-
bal ances due to a massive manure surplus in areas of concentrated animal production.

Origins of the problems emanating from the manure surplus are not limited to increased intengity
of anima production. A mgority of the concentrated production is now accomplished in a nort
land based system. That is, there is not enough land associated with current production to effec-
tively utilize the manure. Additiondly, the Stuation has been aggravated by the vast increasesin
imported nutrientsin the form of feedstuffs (recognizing that the nutrients contained in the feed-
duffs are originaly from commercid fertilizers). In an effort to minimize transportation ex-
penses in Belgium and the Netherlands, much of the increesingly intense animad production is
occurring near or adjacent to waterways on which feed mills are located.

Governmentd entities have responded by setting limits on nitrogen and phosphates applied to
fields and on anmonia voldilization These redtrictions have been established at both the ne-
tiond and EU levels. Smilarly, letters of declaration for nutrient gpplication, the so-cdled “ma-
nuring rules,” have aso been established. Regarding nitrogen and phosphate limits, specific EU
directives have been s&t, with varying parameters dependent upon season, soil type, proximity to
waterways, cropping patterns, and natura conditions. Tota limits and limits by source (com-
mercia and manure) exist in mogt areas, and there are aso limits established that are based upon
crop type by nutrient source. Failure to comply with EU limits resulted in mandatory reductions
in Dutch livestock production by 15 and 10 percent respectively in 1998 and 1999. In Denmark,
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laws requiring ownership of sufficient land area to absorb nutrients produced within anima me-
nure have been enacted.

Manuring rules require letters of declaration regarding anima production and resultant manure
production and proposed utilization. The somewhat complex manure application guideines that
dipulate timing and amount of application vary from areato area. Additiondly, various conser-
vation practices (e.g., stream setbacks, buffer zones and crop coverage selections based upon
crop type) are utilized either by mandate or in response to monetary incentives or disincerntives.

European palicy differentiates between family and commercia anima production operations.
All policies are based upon the basic premise that the polluter pays, ether through fines for pol-
luting and/or through payments to support off-farm manure management operations. In generd,
al nutrient policies are area- and source-oriented, thereby alowing specific management prac-
tices to be enacted as needed. Some nations, such as Belgium, have compulsory transport and
processing rulesfor anima manure. In the mid-1980's, numerous mechanisms for enabling rea-
sonable compliance with EU nutrient directives were established. These mechanisms will be de-
scribed and discussed under the rubric of “manure banks.”

Manure Banks

European manure banks have evolved in the years since their establishment to provide avariety
of services under an assortment of organizationa types. Services provided range from eectronic
tracking of manure movement and “matchmaking” between suppliers and buyers to coordinating
manure remova and hauling to physical storage sties. A Nationa Manure Bank was established
in the Netherlands by law in 1988 for the purpose of redigtributing cattle manure from surplus to
deficit areas. Smilarly, the Flemish Land Bank was established to coordinate such movement of
dl animd manure. In 1993, Denmark enacted a nationa accounting system for nutrients origi-
nating from anima manures. The example from the UK is peculiar to poultry litter and is char-
acterized by actual movement of the litter to its end-user. The “nationd manure banks’ in Bel-
gium and the Netherlands and the private manure bank in the UK comprise the following discus-
sons.

The Hemish Land Bank [VIaamse Landmaateschappij (VL)] is a quasi-governmenta entity with
powers to regul ate manure production, monitor and coordinate manure movements and sale, levy
fees basad upon manure production and use, and register hauliers and handlers of manure. There
are grict guiddines for manure use as fertilizer and for preading and transport of manure.

These vary by municipdity and often within municipaity, dependent upon specific conditions.
Fees are levied by nutrient quantity produced and utilized, with additiona chargesif producers
use the VL for “machmaking.” VL is charged with maintaining so-cdled “stand-ill” levels of
phosphates in FHanders and across Belgium and has set and maintained stringent performance —
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gandards and a complete registry for dl those involved with any phase of producing, transport-
ing, or utilizing manure within Belgium.

The Dutch manure banks have asmilar construct, except that they operate on amore nearly pri-
vate basis and often have specidized aggregation mechanisms dependent upon the anima type
fromwhich the manure originates. 1n 1997, 12 “manure banks” or manure handling factories,
were operative and handled atota of 1.25 M tons of animal manure of al types (7,060 tons
P,0Os). There has been consderable turnover in the Dutch manure factories; the total handled has
declined from 1.5 M tons of manure (9,960 tons P,Os) in 1994. Turnover is partidly due to pric-
ing inefficdendes for manure. Initid prices were set too high, resulting in low demand, followed

by surplus and low prices, thereby precipitating turnover.

In the case of the U.K., private operators perform the manure bank’ s function. These operators
contract with specialized hauliers for delivery to power facilities owned by Fibrowatt. This op-
eration utilizes only poultry litter to generate power at three locationsin the UK. Intricate
scheduling and routing are employed to meet the management needs of the growers and Fibro-
Watt, as well as the desires of the various community stakeholders in collection and delivery ar-
eas and ddivery routes dong the way. An independent agent under contract with Fibrowatt is
respongble for arranging al producer and haulier contracts and maintaining these same con-
tracts. Proper litter handling during pick up, transport, and delivery is the responsihility of the
haulier. Thelitter is the property of FibroWatt upon pick-up at producer operations.”

® The private sector’ s ability to step in and provide the aggregation/assembly functions in the U.K. situation was
dependent on the unique economic situation in that country. First, the market pricesfor the litter-derived prod-
uct—el ectricity—is substantially greater inthe U.K. thaninthe U.S. (i.e., anaverageof $ _ per kwh [wholesal€]
vs.$_ per kwhintheU.S.). Second, financial support programs were established by the U.K. government to
support operational costs of the processing facilities. The combination of high energy-product prices and external
financial support enabled the project to move forward and provide new off-farm management options for almost
half of al poultry litter generated within the U.K.
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2. ldentifying Organizational Optionsfor aLitter Bank

A variety of organizationd options or business forms exigt through which a Litter Bank (LB) can
be established and operated. There are some basic consderations that must be contemplated in
deciding on the form of businessto be employed. Most individuas or groups of individuas er+
gaged in farming or agricultura-rel ated activities choose the form of their business from a cer-
tain number of selections, some of which will be gpplicable to the LB enterprise, some of which
will not. Congderations which come into play when choosing a particular form include: profit
moativation; income-tax congderations, saf-employment and socid security implications, plan-
ning, management and control issues; ligbility exposure; liquidation issues and the like. The
various business form options fdl into two broad categories: for-profit or not-for-profit entities.
Generd characterigtics of the various options shown below are presented in the following sec-
tions.
& efor-Profit Entities
?? Sole proprietorships
?? Partnerships
%5 Joint Ventures
%5 Generd Partnerships
%5 Limited Partnerships
% Limited Liability Partnerships and Limited Ligbility Companies
?? Corporations
?? Budness Trudts
?? Agriculturd Cooperatives
& eNot-for-Profit Entities
?? Quas-Governmentd Entity
?? Nonprofit Corporations

2.1 For-Profit Entities
A. Sole proprietorships

A sole proprietorship is a business owned by asingleindividual. The sole proprietor can engage
employeesto carry out the business but retains personaly the profits and assumes the losses of
the business. The owner has direct ownership of the assets of the business; the persond assets of
the owner are at risk for the business debts and the business assets are at risk for the owner’s per-
sonal debts. The owner is at risk vicarioudy for the acts of the employees of the business.

B. Partnerships
B1. Joint Ventures

Joint ventures are voluntary associations of individuals and/or corporationsto carry out asingle
business venture. Although ajoint venture is usualy consdered a partnership, especidly if the
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profits are shared, thiswill depend on the facts and the relevant state law. For purposes of the
IRS, joint ventures are considered partnerships. Normdly joint ventures are used when the par-
ties wish to associate for a sSingle purpose without an on-going rdationship. Liability isusudly
joint and severd and unlimited; the owners persond assets are at risk for business debts and the
business assets are at risk for persond debts. Contracting to limit liability may or may not be
effective, depending on whether the venture is deemed a partnership.

B2. General Partnerships

A generd partnership is an association of two or more persons who as co-owners conduct a busi-
ness for profit. Partnersin agenerd partnership are ligble for partnership obligations to the full
extent of their persona aswell as business assets. Partners must generdly be persons with the
legal capacity to act as partners. A general partnership can be formed ordly by agreement of the
parties or by acourse of conduct. A formal written partnership agreement is not required. For
tax purposes a partnership is not taxed as a separate entity but passes through tax obligations to
its partners. The partners persona assets are at risk for the business debts, and the business as-
setsare a risk for persond debts. A “slent partner” is dill subject to joint and severd liability.
Normdly, distributions from the partnership are based on the partner’ s share and the entity has
state pass-through entity tax trestment.

Depending on the applicable gate law, al partners may be lidble jointly and severdly for every-
thing chargeable to the partnership where: @) aloss or injury is caused to athird party or a per+
aty isincurred by awrongful act or omisson of any partner acting in the ordinary course of
business, b) one partner acting within the scope of his authority receives money or property and
misappliesit when in the custody of the partner, and ) where the partnership in the ordinary
course of business receives money or property of athird person and misgppliesit whilein the

partnership’s custody.

B3. Limited Partnerships

A limited partnership is a partnership formed by two or more persons having the capacity to act
as partners and its members include at least one generad partner and one limited partner. A gen-
erd partner has the same liahilities as a partner in agenerd partnership. A limited partner isa
partner whose liahility for partnership obligationsis limited to the sum of his capita contribution
to the partnership plus certain distributions made by the partnership to the limited partner. To
preserve limited ligbility, alimited partner may not participate in the control or management of
the partnership's business.

A limited partnership is a cresture of Statute, and is not formed unless the statutory reguirements
for organization are satisfied. Failure to observe appropriate formdities may result ingteed in
formation of agenerd partnership with generd liability for its participants. Like a generd part-
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nership, alimited partnership is aconduit for tax purposes. Unlimited ligbility for generd part-
ners and limited ligbility for limited partnersis the rule, as long as the day-to-day involvement is
restricted and not contracted away, dthough this may differ under various date laws.

B4. Limited Liability Partnerships and Limited Liability Companies

Normally, alimited ligbility partnership is one in which joint ownership of the business entity
occurs. The partnership registers and files all necessary reports with the state. State-to-state re-
porting requirements differ. Mogt statesindicate “a partner is not liable for the debts, obligations,
or other liabilities of elther the partnership or another partner arising from another partner’ s neg-
ligence or that of an employee, an agent or a representative, wrongful acts, errors, omissons or
misconduct committed while the partnership is aregistered entity occurring in the course of the
partnership’'sbusiness” Immunity from liability aso goplies whether or not the act or omisson
isintentiona or characterized as atort, contract, or otherwise and applies regardless of whether
the innocent partner is asked to cover the ligbility, such as through indemnification.

An LLP partner will dill be ligble for his own negligence or other wrongful acts and tax liabili-
ties specificaly imposed by gpplicable tax laws. An LLP partner is not a proper party to an ac-
tion againgt an LLP with respect to any debt, obligation or other ligbility unlessthat partner is
persondly ligble. Immunity from liability applies even after dissolution or degth of a partner.

Limited ligbility companies (LL Cs) are non-corporate, non-partnership entities that permit both
limited ligbility and pass-through of tax benefits for active participants without the limitations on
participants required of S corporations. Registered limited liability partnerships afford limited
ligbility even to their generd partners. The LLC entity can bein sole or joint ownership. Taxa-
tion occurs as either a sole proprietorship or as a partnership. Limited ligbility appliesunlessitis
contracted away, for example through a lending agreement, which may require sgnaturesin in-
dividua and company capacities.

C. Corporations

A corporation is a separate, incorporated lega entity organized under Sate law. Under most state
law a corporation formed for the purpose of carrying onabusiness for profit may be abusiness
corporation or a professiona corporation.'® In addition, corporations may be formed for pur-
poses other than business for profit. These include entities established for civic, educationd,
charitable or rdigious purposes, socia clubs, chambers of commerce or business leagues, and
entities established for other purposes.'*

10 Certain specialized corporations such as banks, insurance companies and utilities, may be formed under state law.

1 For federal tax purposes, depending on its organizational structure and the nature of its stockholders, a corporation
may be a C corporation, separately taxed on its own taxable income, or may elect to be treated as an S corpora-
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Sub-chapter S corporations are either sole or joint ownership—this again being governed by sate
law. Internd Revenue Code regulations dictate the redtrictions on ownership and timing of elec-
tion for tax trestment as a Sub-chapter S corporation. Limited liability for obligations of the cor-
poration applies, unless the corporate veil has been pierced, the shareholders contract away the
protections (such as co-sgning a note as an individud), or where the shareholders or directors

are responsible for obligations of the corporation under state law.

D. Business Trusts

A business trugt is an unincorporated business association created by atrust instrument in which
property is held and managed by atrustee or trustees for the benefit of the holders (" sharehold-
ers') of transferable shares that represent the shareholders beneficial ownership in the trust es-
tate. A business trust may be a hybrid, sharing some of the characteristics of a corporation, alim+
ited partnership and atrust. For example, interests in a business trust may be evidenced by cer-
tificates that are like the shares of stock of a corporation and that are transferable in the same
manner as stock certificates. The shareholders of abusiness trudt, like the limited partners of a
limited partnership, enjoy limited ligbility only so long asthey do not participate in the manage-
ment of the business. Findly, the insrument creeting the business trust should generaly be exe-
cuted to conform to the law of trusts. Advantages of this business form include centraized man-
agement, capacity to have many participants, and the ability to transfer beneficid interests with-
out affecting the continuity of the business. State Satute or case law may limit liability.

E. Agricultural Cooperatives

Agriculturd cooperatives are unique entities, formed to provide producers with a means of
grengthening their economic positions, organizing to provide servicesto their members, and
providing marketing services or supplying the farmer with needed commodities at lower costs.
Cooperatives characterigticaly operate at cost, provide alimited return on investment, exercise
demoacratic control by the members, and offer members participation in net margins on the basis
of patronage of the cooperdtive.

The government’ s attitude toward the cooperative a both the state and federd leve isreflected in
speciaized Sate incorporation statutes, unique federal income tax deductions, partiad antitrust ex-
emptions, and judicid recognition of the unique nature of the cooperative enterprise.

Cooperatives have a number of characterigtics that distinguish them from other business organiza-
tions. A cooperative provides servicesto its members at cost, and its earnings may be returned to
the patron as patronage dividends. The board of directors determines how much of the net earnings

tion. By electing S status, the stockholders of the S corporation pass through the income, gains, losses, deductions
and credits of the corporation and report them as their own on individual tax returns.
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to dlocate as patronage dividends. Any earnings not alocated are retained by the cooperative as
undlocated reserves. Funds that are allocated to the patrons as patronage dividends may qudify for
gpecia tax treatment under Subchapter T. Such funds would not be taxed to the cooperative.
Rather, each patron must report the alocated funds as income, even though the patron has not re-
ceived the funds, has no right to the immediate receipt of the funds, and may not have any idea
when payment will be made. Thus, the earnings are not taxed twice as they would be with aregular
corporate form of business.

A cooperative is member-owned through membership stock or membership certificates. The mem:
bers control the cooperative. Each member usualy has one vote regardiess of the membership
stock or other monetary interests that the member may have in the cooperative.

Formation of a cooperative to address the organizationa requirements of alitter bank might run
into aformidable redtriction, at least where contract growers are concerned, due to their limited
access to credit for necessary start-up codts of thistype of enterprise. In addition, there could
aso be limited access to non-financid resources (such as management expertise) necessary to
organize or operate such an entity.

The entities discussed above condtitute the many forms of business entity an agriculture-related
enterprise might congder within the for-profit framework. A for-profit enterprise isidedly the
approach for most start-up business entities, but in determining the proper business organization
tool, the economics of the enterprise should definitely be examined, as should the tax treatment
for that type of business. From a business perspective, other issues that should be analyzed in-
clude the ease and flexibility of management through the entity of choice, and the reporting or
other state or federal requirements associated with establishing and maintaining the entity. From
the perspective of alitter management enterprise, additional issues that need to be assessed in-
clude trestment of liability vis-a-vis environmental concerns, acceptability of the enterprise type
to the critical stakeholders, and the ability of the enterprise to obtain and utilize economic sup-
port from public sector sources.

2.2 Not-for-Profit Entities
A. Quasi-Governmental Entity

In light of the European experiences with manure banks, quasi-governmentd entities warrant at
least an examination in determining the preferred entity type for LB activities. Examples of
quasi-governmentd entities include the Grand River Dam Authority (Oklahoma), the Tennessee
Vadley Authority, and others. Federd level entities are numerous, handling a multitude of “pub-
lic’ activities such as podd service and bank examination, through what essentidly bears the
attributes of both a private enterprise and a governmenta agency.
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Quasi-governmental entities are crestures of state or federd statute, crested by alegidative body
in order to address a perceived need within one or more jurisdictions which can best be handled
by what is a hybrid of sorts—a public body with private characteristics. A quick examination of
the statutes cregting the Grand River Dam Authority and the Tennessee Valey Authority reved
characterigtics of this type of entity and is presented in Appendix 2.

Quas-governmentd entities are normaly close enough in identity to governmental bodies that
they take on the attributes of those bureaucracies. “red tape” and dow response to change.
Sometimes dow response is afunction of the need to address necessary changes in the entity
through the legidature, such asin amendments to the enabling statutes of the entity in order to
alow some new, developing activity critica to the modernization of the entity to occur.

Ligbilities of quas-governmentd entities are addressed in the enabling legidation of the entity
through gpplicable case law in the rdevant jurisdiction. Should a quasi-governmenta LB be
created, alegidative body could decide that the LB entity be immune from any liability sem-
ming from environmenta problems caused by the bank activities, such as transportation of litter
or human health problems caused by contaminated water close to litter holding aress.

B. Nonprofit Corporations

A nonprofit organization is defined as a corporation in which "no part of theincome or profit...is
digtributed to its members, directors, or officers.” All nonprofits share three genera characterigtics.
Firg, they are specifically designated as "nonprofit” when organized. Second, profits or assets are
not divided among members, directors or officersin the manner of corporate shares or dividends.
Third, the organization only pursues such purposes as permitted by statute. The motive of the or-
ganization is usudly the determinative factor in granting the organization nonprofit status.

Organizations which have been found to be proper nonprofit entities include those involved in:

& ePublic-safety, literary and educationa purposes,

= eNatural resources management;

& #Fogering nationd or internationa amateur sports competition;

&5 &3pecific companies or organizations operated exclusvely for the promotion of socia
welfare;

5.1 abor, agriculturd or horticultural organizations;

&5 .«Credit unions (without stock);

&5 #fCorporations to finance the ordinary crop operations of agriculturd entities.

Many dtate statutes modeled after comprehensive nonprofit legidation impose requirements thet,
upon cregtion, the nonprofit be one of severd categories, with somewhat varying rules: 1) public
benefit corporations, formed to "perform good works, to benefit society or improve the human
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condition”; 2) mutua benefit corporations, formed to "benefit, represent and serve a group of indi-
viduas or entities'; and 3) religious corporations, formed "for religious purposes.” State Satutes
regarding nonprofit corporations vary. Thus, it is necessary to consult the specific statutes for each
date in which the LB will operate or have activities.

Not-for-profit or nonprofit corporations are generdly the equivadent to for-profit corporations,

and members in nonprofit corporations stand in the place of shareholders. Like for-profit corpora-
tions, nonprofit corporations are legal persons, and members of nonprofit corporations, like their
shareholder counterparts, enjoy limited ligbility for obligations. A board of directors manages both,
and both are required to conduct annua meetings of their shareholders or members, asthe case
may be. The nonprofit corporation may not use income or profits to pay dividends to members or
performance bonuses to directors or officers.

The business judgment rule affords directors protection from ligbility for business judgments so
long as the judgment has a plausible basis of rationdity, involves no conflicting interest, and isa
reasonably informed one. The duty of loyaty aso requires each director of the nonprofit to have
dlegiance to the organization’s mission.*? Tort liability may aso be imposed on directors of non
profitsin connection with corporate acts when the director voluntarily or intentiondly participates
in the act or commits an independent wrong.*®

Developing areas of ligbility include liability for environmental hazards. Corporations can be held
liable for environmenta damage. Even though the corporation is deemed a separate legd entity, it
isafundamentd characterigtic of corporations that the owners are protected from ligbility. But
these protections have not offered complete protection. The corporate veil may be pierced to im
pose liability upon corporate actors. Courts continue to go beyond traditional legal doctrines and
hold parent corporations, directors and officers and even shareholders liable. Nonprofit corpora-
tions are not immune from this growing trend.

Environmenta problems have led to the enactment of dtrict ligbility satutesin most sates. Nor+
profits either directly engaged in or with subsidiaries engaged in activity involving toxic/hazardous
substances, engaged in the disposal of such substances (e.g., hospitals) or acquiring property where

12 These duties require the entity to conduct its activities mindful of itspublic interest. Attorney General v. Hahnemann
Hospital, 397 Mass. 820, 494 N.E.2d 1011 (1986) ("those who give to a home for abandoned animals do not antici-
pate afuture board amending the charity's purpose to become research vivisectionists'. Anadditional reguirement of
this duty, which also applies for a business corporation isthat directors seeto it that the organization conductsits ac-
tivities lawfully

13 participation in criminal activities or otherwise unlawful acts, even when acting in a corporate capacity may also lead
to personad liability. Veterans Service Club v. Sweeny, 232 S.W.3d 25 (1952) and Beale v. Kappa Alpha Order, 192
Va. 382, 64 SE.2d 789 (1951).
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such activities have taken place, may beliable* Boards may aso beligblein employment dis-
putes S

Non-profits may carry out their business to protect againg tort liability by: @ carrying ligbility in-
surance for officers, directors, or other employees; b) accident-cost subsidies as away to ease the
financid burden on nonprafits of acquiring liability insurance; ¢) exculpatory agreements, releases,
or waversin the form of contracts; and d) statutory protection in the form of:

@ indemnification;
2 limited liability or partid immunity for nonprofit organizations; or
(3) immunity from persond lighility for volunteers, directors and officers.

In some states, new statutes have been enacted to provide some degree of protection to nonprofits.
In others, case law retains some vestiges of the traditiond charitable immunity rules. Imposing
gatutory caps or limits on damages is another avenue states have used to limit tort costs for non-
profits. Appropriate legidative action may be desirable in states where a non-profit option is se-
lected for implementation of alitter bank.

14 See K ayser-Roth Corp. 1990 W.L. 108382, 59 U.S.L.W. 2093 (August 2, 1990) (under the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act, 42 U.S.C. § 9613(b) ("CERCLA") corporation liable as
owner and operator for clean-up costs of site owned by dissolved subsidiary); Josyln Manufacturing Co. v. T.L.
James & Co., 893 F.2d 80 (5th Cir. 1990) (parent not liable for CERCLA violations by subsidiary absent finding that
parent was owner or operator); U.S. v. Distler, 58 U.S.L.W. 2555 (W.D. Ky 1990) (successor corporation liable for
predecessor's CERCLA clean-up costs); Kelley v. ARCO Industries Corp., 723 F.Supp. 1214 (WD. Mich. 1989);
Kelley v. Thomas Solvent Company, 727 F.Supp. 1532 (WD. Mich. 1989) (officers/directors may be liable under
CERCLA asactual owners or operators of aviolating facility if they could have prevented or significantly reduced
the rel ease of hazardous substance).

15 See, Tremper and Babrock “ The Nonprofit Board's Role in Risk Management: More Than Buying Insurance” Na-
tional Center for Nonprofit Boards (1990); and for antitrust law violations. (National Collegiate Athletic Association
v. Board of Regents of University of Oklahoma 468 U.S. 85 104 S. Ct. 2948, 2960 n.22 (1984) (“Thereis no doubt
that the sweeping language of Section 1 [of the Sherman Act] appliesto nonprofit entities.”)
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3. Assessing the Organizational Options Availablefor a Litter Bank

At thisjuncture, it is necessary to separate the primary organizational options from specific
structural and operationa aspects of the eventua LB. The primary organizationa form as used
herein refers to the legdlly defined business form of the LB, excluding dl particular sructurd
and/or operational aspects (e.g. coordination, hauling, record keeping, contracting, c.). Inre-
view, these primary organizationd optionsinclude:

3. for-profit entities, induding:

a. proprietorships, partnerships and corporations,

b. cooperatives and related grower-centered entities and organizations,
4. not-for-profit entities, including:

a. quas-government entities, and

b. nonprofit corporations.

To better facilitate discussion and assessment based upon the criteriathat will determine the
eventua organizationa form of alitter bank, the four basic options have been grouped into two
broad categories. for-profit entities and not-for-profit entities. Each category will be discussed in
turn and selection of the organizationa option will proceed sequentidly in discusson.

Based upon the genera premise that the primary purpose of a litter bank isto move and manage
litter “beyond the farm gate,” two overriding criteriawill determine which of the organizationa
options for alitter bank ismogt suitable. These criteriainclude:

& ethe ability to effectively transfer ligbility from the producer, and
s zthe ability to achieve and maintain financidly sound operations.

3.1 Liability Transfer

Thereis growing concern among both poultry integrators and growers regarding potentia liabil-
ity associated with litter management. Much of this concern results from existing and/or antici-
pated regulations related to potentialy detrimenta effects on water quality from current litter
management practices a national and state levels® Theissue of liability is of particular impor-
tance when considering allitter bank’ s potentia involvement in litter movement, storage and
processing a watershed and regiond levels (and the potentia environmental consequences that
could result from these activities). However, in order to assess the ability of various business
formsto handle liability it is necessary to firgt analyze the current Stuation vis-a-vis enviror-
menta responsibilities and compliance.

18 |n particular, concerns have focused on phosphorus run-off from poultry litter applied to fields and pastures.
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At present, environmental responsibility associated with litter management is addressed through
three avenues:.

1. voluntary compliance through implementation of “best management practices;”
2. issuance, where gpplicable, of permits at sate and/or federa leves, and
3. contractud relationships between producers and integrators.

Voluntary compliance: For most of the broiler industry, current litter management practices are
based on voluntary implementation of litter (nutrient) management plans developed by federd

and date technica assstance agencies. In most instances, the primary incentive for producers
compliance with these recommendations is the possibility of loss of accessto federd/date farm
support programs in the event of noncompliance. Also, noncompliance with these recommended
management plans may increase the producer’ s exposure to possible nuisance lawsuits.

As of December 1999, nutrient management plans have been developed for many, perhaps mogt,
broiler producersin the United States.’” These nutrient management plans (NMPs) are farm:
specific (and even fidd-specific) and provide technica guidance for on-farm management of lit-
ter- and manure-derived nutrients. The plans are designed: 1) to avoid water qudity degradation
from litter/manure management; 2) are usualy developed [at no cost to the producer] by techni-
ca assstance agencies (typicdly at the Consarvation Didtrict office leve); 3) are based primarily
on technica guiddines established by the U.S. Department of Agriculture' s Natura Resources
Consarvation Service (USDA NRCYS); and 4) often reflect other conservation practices or “best
management practices’ established by state or local soil and water conservation departments.*®

The *best management practices’ (BMPs) et forth in a producer’s NMP entail various specific
recommendations for litter management that are designed to avoid environmental impacts asso-
ciated with the recommended litter management practices’® However, there have been increas-
ing concerns from federa/state regulatory agencies and environmental groups regarding the effi-
cacy of NMPs and BMPs recommended therein. The technical assistance agencies and the re-
search and education community need to evaluate the effectiveness of the various on-farm BMPs
and recommended conservation practices. It is crucid that these agencies and indtitutions dso

1 However, many of these nutrient planswill need to be updated to provide technical guidance for phosphorus man-
agement.

18pyrsuant to the Unified National Strategy for Animal Feeding Operationsissued by the USDA and EPA in March
1999 (http://www.epa.gov/owm/finafost.htn), the USDA NRCS is now in the process of establishing arevised
approach for developing these guidelines, referred to as “ Comprehensive Nutrient Management Plans” (“Notice
of the Technical Guidance for Developing Comprehensive Nutrient Management Plans,” NRCS, 12/9/99;
http://www.nhg.nrcs.usda.gov/PROGRA M S/ahcwpd/ahCNMP.html .) The new CNMP processis expected to be
in place by mid-2000.

19 For example, NMPs typically specific recommended application rates (in tons per acre) for litter on each of the
farm’ sfields, based on soil nutrient levelsin those fields and the estimated or analyzed nutrient levelsin the litter.
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explicitly recognize and actively support off-farm management practices in conjunction with tra-
ditiond on-farm conservation practices and BMPs.

To minimize their liability expaosure regarding on-farm litter management, broiler producers
should comply with the recommended BMPs st forth in their NMPs. Regarding potentia ligbil-
ity associated with off-farm litter management, the authors are unaware of any producers that
have been held responsible or co-liable [to date] for mismanagement (or percaived mismanage-
ment) of litter by other [off-farm] users. However, the increased focus on litter management that
has occurred in recent years may lead to increased liability exposure on the part of producers for
gtuations in which there are environmenta impacts resulting from improper litter management

by off-farm users—whether by neighbors who buy the litter directly from the producer or by
other consumers who purchase the litter from some third party. Even under voluntary litter man-
agement conditions, producers should be increasingly concerned about potentid liability issues
associaed with management of poultry litter by off-farm users/consumers.

In light of the foregoing, it isimportant to identify athird party litter management entity that can
minimize—and hopefully diminate—any potentid liability for broiler producers that might be
associated with off-farm litter management scenarios. While there are differences in the effi-
ciency of handling the ligbility issues, dl forms of organization are cgpable of handling liability.
Efficiency is more greatly impacted by specific structural and operationd mechanisms than by
the organizationd typeitself. For example, abrokerage function may not provide an adequate
ligbility shield for producers, whereas a wholesding function (in which the third party enterprise
takestitle to the materia) could potentialy provide maximum ligbility shielding for producers.

There has been some discussion within the Environmenta Protection Agency that poultry and
livestock producers should always be aliable party for improperly managed manuré/litter, re-
gardless of who actudly improperly maneges the materid (or when or where). This“cradleto
grave’ gpproach has aready been gpplied to numerous other industries, where the producers of a
“wagte’ materid (particularly “hazardous’ waste materids) were held lidble or co-liable for
remediation and cleanup activities after a pollution event associated with the waste materid.

However, the authors consider application of such an gpproach to livestock and poultry produc-
ersunredigtic. For example, it isenvisoned that any off-farm vaue-added processing of litter
and subsequent sales of litter-derived products will necessarily entail co-mingling of the raw lit-
ter from various broiler farms (in some ingtances, dozens or even hundreds of different farms
could beinvolved). The co-mingling and subsequent conversion of the litter into another [litter-
derived] product would make it dmost impossible to track any particular batch of materia back
to the origina source farm (in the event of misuse or accidental mismanagement of the litter-
derived products by a transporter, consumer, etc). Thus, larger-scae vaue-added conversion
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schemes offer a greater opportunity for shielding producers againgt downstream ligbilities than
other, less sophidticated off-farm litter management options.

Moreover, the authors consider such a“cradle to grave’ approach to be fundamentally unaccept-
able. Under this policy scenario, broiler producers would continue to have full ligbility expo-
aure, regardless of what they do or how other, off-farm userghandlers manage the litter. Such a
scenario would congtitute amgjor disincentive for broiler producers and could lead to some pro-
ducers exiting the industry—particularly given the exigting position of broiler producers as

“price takers.”

As noted previoudy, the authors are unaware of any stuaionsto date in the U.S. inwhich a
broiler producer complying voluntarily with hisher NMP and recommended BMPs has been
held liable or co-lidble for pollution impacts associated with off-farm litter management by an
other user/consumer. However, some recent changesin federal and State legidation/regulaions
may lead to changes in producers' liability exposure, even under voluntary compliance condi-
tions. For example, in 1998, Oklahoma enacted new legidation (Bill number 1170) that required
poultry producers who directly (or indirectly, through clean+out contractors) sold or gave away
some of their litter to off-farm usersto be responsible for ensuring that the user had obtained and
was in compliance with a nutrient management plan (including the nutrients in the poultry litter).

In mogt ingtances, the burden for compliance with this new regulation has falen on existing
clean-out contractors (COCs) rather than the broiler producers. Several COCs operating in east-
ern Oklahoma have advised the authors that the new legidation has reduced market demand in
some aress...many previous consumers of raw litter (e.g., row crop farmers, forage producers)
have not higtoricaly obtained soil samples or developed field- specific nutrient management

plans and are unwilling to incur the additiond effort/cost. In many ingtances, these previous
consumers of raw litter are turning to commercid fertilizer as their sole source of nutrients.

COCs have further reported that some previous off-farm consumers of raw litter in the region
have reduced or stopped their litter usage because of liability concerns. Apparently, the new leg-
idation has increased the consumers awareness/concern that there may be environmentd risks
and related liabilities associated with litter usage. Thus, an unintended consequence of the new
legidation in Oklahoma has been a softening of the aready-limited off-farm markets for raw lit-
ter in the Sate.

Permitting: Permits addressing water quality and livestock waste gpplication areissued in most
dates through state regulatory entities such as departments of environmenta qudity or agricu-
ture. State regulatory schemes are based on specific enabling State statutes and regulations
adopted by the regulatory entity. The State regulatory scheme must operate in conformance with
requirements established at the federd leve through the Clean Water Act and itsimplementing
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regulations, such as the NPDES requirements.?® NPDES regulations set the floor upon which
date regulatory structures must be grounded.

Permits addressing water quadity and livestock waste gpplication are usudly issued based on Sze
of the operation, proximity to bodies of water, or the likelihood that the livestock operation’s ac-
tivitieswill condtitute a substantia risk of pollution. Livestock operation permitsin most states
are not currently issued unless the entity isfairly largein sze?! Furthermore, the NPDES pro-
gram is primarily concerned with liquid waste management systems; thus, broiler operations—
which utilize dry litter management sysems—are generally not considered CAFOs nor required
to obtain NPDES permits. However, the EPA is currently planning to modify the NPDES rules
to include dry waste management systems such as poultry litter.?> Assuming such changes are
enacted, then NPDES permits will be issued only to those broiler producers that meet or exceed
the CAFO sze threshold (which is expected to equal 100,000 birds, standing inventory). Also
note that any such permits would be issued directly to the producer (i.e., the contract grower, not
the integrator).2®

Due to factors such as average operation size and type of waste management system (dry litter),
the current regulatory environment does not gpply to most broiler producers (few, if any, broiler
operations are required to obtain state or federa operating permits). However, most states main-
tain “blanket” regulations prohibiting pollution of the “waters of the state” and retain the author-
ity to permit, regulate, or otherwise address a broiler operation if its conduct leads to such envi-
ronmental consequences. Other legidativeregulatory actions may directly affect existing broiler
operations. For example, several states have established [or are in the process of establishing]
specific limits on soil phosphorus levels that are gpplicable to dl poultry and livestock opera
tions. Under such legidation/regulation, these states have the authority to restrict any additiond
gpplication of litter/manure on those fid ds that meet or exceed the established soil phosphorus
levels. Should violations be found (i.e., producers continue to apply litter on fields that meet or
exceed the threshold vaues), the producer/landowner may become the subject of adminidrative
action or fined for dleged violations. In such an instance a producer would reduce his’her poten
tid lidhility by pursuing off-farm litter management options. Any third party litter management
enterprise that could provide off-farm options for such producers would reduce the producers
lidhility associated with on-farm litter management. Moreover, as discussed previoudy, if that
enterprise provided awholesding function and took title to the litter, then the enterprise would
aso reduce the producers potentid liability associated with off-farm litter managemen.

20 National Pollutant Discharge Elimination System (http://www.epa.gov/owm/npdes.htr).

21 1n most instances, a permitted poultry or livestock operation—i.e., a Confined Animal Feeding Operation or
“CAFO’—must entail at least 1000 animal units (originally, one animal unit was equal to 1000 pounds of animal;
refer to the EPA and the NRCS, respectively, for current definitions of CAFOs and animal units).

22 Refer to the “ Draft Guidance Manual and Example NPDES Permit for Concentrated Animal Feeding Operations”
(http://www.epa.gov/owm/afoquide.htm), EPA, August 1999.

23 Refer to the subsequent discussion regarding possible “co-permitting.”
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Producer—Integrator Relationships: The contractud arrangement between integrators and
contract growers regarding litter ownership and responsibility was re-affirmed by the broiler in-
dustry through the National Poultry Environmenta Dialogue process®* Theindustry is now im
plementing a voluntary framework for litter and poultry waste management that was developed
through this process. For example, the industry agreed to abide by nutrient management recom:
mendations and other technica guidance provided by the Natura Resources Conservation Ser-
vice. Moreover, the integrators agreed to help ensure compliance by contract growers with
NRCS recommendetions.

Since mid-1998, the integrators have aggressively encouraged their contract growersto obtain
and comply with litter/nutrient management plans (devel oped by NRCS and/or Conservation
Didrict gaff). In addition, the integrators have supported and even sponsored numerous litter
management educationa events directed towards contract growers and clean-out contractors. In
those instances where contract growers do not adequately participate in these voluntary efforts,
the integrators have the option of pursuing additiona means to enhance the growers leve of re-
spongible litter management. Under the most severe circumstances, the integrators could con-
ceivably withhold the ddlivery of chicks to nonparticipating contract growers (which would sub-
gantidly enhance the economic incentive for voluntary participation).

The potentia for integrators to exert such leverage over contract growers has caught the attention
of the regulatory community and others who are concerned about potential water quality degra-
dation from traditiona litter management practices. Although they acknowledge thet litter own
ership currently rests with the contract growers, their desire to further engage the integratorsin
addressing litter management/water quaity concernsis based on their belief that:

a) theintegrators have the potential to recoup any additiond litter management expenses
through product pricing, recognizing that contract growers do not have such options;

b) theintegrators have the resourcesto initiate or support aternative litter management prac-
tices, recognizing that contract growers do not have the necessary resources,

c) the current contractua arrangements regarding litter ownership are inequitable, and that the
integrators should retain ownership and responsibility for the material . >

The Environmenta Protection Agency recently announced its intent to implement a* co-
permitting” system that would entail issuance of permits to both the integrator and the contract

24 The Dialogue was undertaken between January ~ December 1998; industry participants included integrator com-
panies, industry associations, growers, and farm organizations.

25 Through numerous discussions with contract producers, the authors have concluded that: 1) this perspectiveis
supported by many producers who currently have insufficient land for beneficial use of their litter or who other-
wise do not want to use most or all of the material, but that 2) this perspectiveis not supported by most contract
broiler producers, who still view litter as an agronomic resource (refer to Appendix 3) and want to retain owner-
ship of—and realize the economic benefits resulting from on-farm use of—the material.
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producer.?® If this regulatory scheme isimplemented it would lead to profound changesin the
liability exposure levels of both contract growers and integrators. On the surface, it would ap-
pear that such sharing of ligbility for litter management would greetly reduce the potentid expo-
sure for contract growers. But what would be the reaction of the integrators if faced with a sce-
nario where they are equdly liable for environmenta consequences of litter being managed by
an independent contract grower with limited resources? Would such co-responsibility/co-
lighility without total management control lead the integrators to take full litter ownership and
management responsibility (and even of production operations)? What would the integrators do
with the litter? If the litter is removed from the production farm, would there be any compensa-
tion for those producers who currently rely on litter as a component of their farming syslem?

It isunlikely that the integrators would want to directly undertake litter management activities
and would seek to identify options for transferring ownership and liability for litter management
activities. Therefore, if co-permitting were implemented, establishment of third party off-farm
litter management enterprises would be even more important. Under such a scenario, the type of
organization selected should be capable of taking ownership and responghility of the litter and
providing liability insulation for both producers and integrators.

In reviewing liability transfer consderations, we again note thet al forms of organization are ca-
pable of handling liability. However, those business forms such as private corporations (either
for-profit or nonprofit) that could reduce liability exposure would be more attractive than those
forms such as partnerships or cooperatives in which the contract growers and/or integrators
would be more active.

3.2 Financial Condderations

For-profit entities: The issue of financialy sound operations over an extended period of timeis
more clearly impacted by the organizationa form of the LB. Operation of the LB as afor-profit
proprietorship or corporation would likely be more economically efficient than a cooperdtive,
guasi-governmenta agency, or nonprofit organization. Management would be Smpler and the
bureaucracy present in other organizationa formswould be minimized. But organized off-farm
handling and processing of litter hardly exigs...as afledgling industry, it currently appearsto
have little opportunity for generating profits in the near-term. In fact, if one accepts the premise
that entrepreneurs will respond to market forces, it is appropriate to assumethat if profits were to
be made in litter management activities, private for-profit firms would dready exist and would

be taking advantage of any such opportunities presented.

28 for broiler operations with at least 100,000 birds (standing inventory;?® Refer to the “ Draft Guidance Manual and
Example NPDES Permit for Concentrated Animal Feeding Operations® (http://www.epa.gov/owm/afoguide.htm),
EPA, August 1999.
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Such is not the case for severd reasons,

& &The transaction codts of creating the myriad of individua contracts necessary to get litter
from numerous smdl, individua producers are high. At an average of 400 ~ 500 tons of
litter per farm per year, alarge-scae litter processing operation would need to establish at
least severd hundred contracts to attain sufficient economies of scae.

& eAdditional costs necessary to dter current litter management systems, which are land-
application based, are subgtantid. Increased litter export [off of production farms] would
entail subgantia investments in deantout, loading, and trangport equipment, and poter-
tia vaue-added processing facilities.

&5 eGrowers cannot assume the additional costs associated with off-farm litter management
because of: limited cash flow; limited access to additiond capitad; and their inability to
recover additiona expenses through increased revenues from operations.

&sedntegrators are unwilling to take responghbility for establishing off-farm management op-
tions since they do not own the litter and are reluctant to undertake the additiond capita

investments and potentid liability.

&5 ong-term supplies of litter are unreliable. Growers can reliably commit litter for only
the period of their production contract, which typicdly isfor only oneflock or, at mogt,
oneyear. Potential processors of litter-derived products are reluctant to invest large sums
of money into expensive fixed asset portfolios that rely on unsure supplies of litter.

= &The additiond revenue opportunities these value-added products potentidly provide will
likely not be available for severd years, as markets for these products are in their infancy.
Therefore, it isnot likely thet profit-based entities would be willing to operate for long
enough periods to be aviable enterprise (and function as aviable litter bank entity).

Cooperatives and related grower-centered organizations are frequently discussed as viable op-
tions for fulfilling the litter handling and management function. Co-ops have arich tradition in

U.S. agriculture and fill avitd rolein efficient market operation for agricultura commodities

and specialty products. Cooperatives are for-profit corporations that return profits to their mem-
bersin the form of patronage refunds. Profits are generated by sdle of products or through provi-
son of services. Marketing orders and commodity organizations often work in concert with co-
opsto improve efficiency and augment services provided by the cooperative itsdf.

In the case of a potentid “litter” cooperative, cooperative grain elevators seem to be anaogous,
where farmers pay afee for storage and associated services performed by the elevator. Thereis
one important difference, however. Highly organized “ready” markets exis for grain, and the
granisaprimary product of the farmers activities. No such markets currently exist for litter,
which is adefinite by-product of poultry production. The potentid for profit is, again, not pre-
sent in the near-term.  Growers are unable to pay for the costs of LB services given the current
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dim marginsin poultry production, and integrators have little interest in paying for management

of aresource that, by contractual agreement, belongs to the grower. Until such time as [profit-
able] markets are developed for litter or litter-derived products, it is unlikely that growers or in-
tegrators will be interested in pursuing cooperatives for off-farm litter management.

Nonprofit Entities. Given the lack of near- and mid-term economic feashility of the for- profit
and cooperative corporations and the inability to saif-fund the LB by poultry growers, an infu-
sion of public funds appears to be a desirable interim drategy for establishing and maintaining a
LB. Both the quas-government and non-profit corporations are readily able to utilize public
funds and are customarily viewed by the public as having less self-interest than other organiza-
tiona forms. With gppropriate technologica and market evolutions, public funds could be
gradudly weaned away from the LB, alowing it to become sdlf-sustaining and perhaps eventu-
aly be converted into a for-profit enterprise.

Quas-governmentd entities, whether they are established authorities (e.g., Grand River Dam
Authority, Tennessee Valley Authority) or “private spin-offs’ of federa agencies?’ are inextri-
cably linked to some part of government. They are therefore burdened with bureaucracy and “ of-
ficid status baggage.” In the eyes of direct poultry industry participants, there lurks the specter
of regulatory capacity. Whether or not thisis well founded isirrelevant, as perception is more
often more important than redity. This aone makes the quasi-governmentd entity a“no-go”
option. Additionaly, such entities are rdatively inefficient in utilizing their resources and con-
ducting their operations, and would face serious impediments in phasing themselves out once a
litter bank could function with less public financia support.

Therefore, by process of eimination, a nonprofit corporation appears to be the best organiza-
tiona option for a LB under current economic conditions. A nonprofit corporation is politicaly
acceptable to industry participants, has a history of accessto public funds and generadly has an
acceptable record of integrity in using these funds. Nonprofit corporations are under no compul-
son to accrue “returns’ to ther investments through profit generation. Nonprofits have dso tra-
ditiondly interfaced effectively with awide spectrum of stakeholdersindirectly affected by in-
dudtry activity. They have served asafocd point for mobilizing and implementing governmen-
tal, educationa, and community resources, whether fisca, physica or human-resource based, to
address and to solve many complex problems. Findly, the structure of anonprofit corporation
dlowsrdatively easy trangtion to afor-profit entity when conditions permit.

27 e g., the Alternative Agriculture Research and Commercialization Corporation, which was “lined out” in funding
decisions during the FY 2000 appropriations process.
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4. Structural Consderationsin Egtablishing a Litter Bank

Within the concept of alitter bank organization formed as a nonprofit organization is the more
gpecific relation of what structure the LB will take. Generdly, it must be decided whether the
bank will be operated as an dectronic or physical entity. The Hemish Land Bank (VL) follows
the eectronic structure while manure banks in the Netherlands and UK are physical banks, to
varying degrees. Sdlection of structure will, by necessity, determine which services and activi-
ties the banks perform, with which parties they interface, and the nature and extent of operational
aspects the bank must consider.

Both the dectronic and physical banks must facilitate (and, where possible, certify) the export of
litter from broiler production operations to other sites, and should dso be involved in ether co-
ordinating/facilitating exigting infrastructure for litter handling or assst in developing additional
infragtructure as needed. Potentialy, the bank could even interface with exigting state and fed-
era agencies to coordinate or provide necessary training for certification that may be required by
law for litter handlers.

4.1 Electronic Structure

The dectronic sructure could reasonably perform any combination of the following services
a. matching buyers of litter with producers/sdlers of litter;
b. aranging and coordinaing the timing of poultry house clean-out, and

c. aranging and coordinating handling of litter to end-users, interim storage facilities,
and/or vaue-added manufacturers.

An dectronic bank would not be involved in any physica handling of litter and would essen+
tidly perform a brokerage function. The bank would not take possession of the litter nor receive
transfer of title of thelitter. All operations would be conducted from a centralized location and
would be comprised primarily of communication and record keeping. Additiondly, the eec-
tronic bank would be well suited to act as an incubator for infrastructure and technology devel-
opment and could be used as an gpplication clearing-house for available governmentd funding
and as a distribution mechanism for such funds upon their receipt.
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Figure5: Flow chart of litter management utilizing electronic or ganization
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4.2 Physical Structure

Operationd aspects of aphysica bank are more numerous and complex than those of an elec-
tronic bank. In addition to the three services enumerated above, a physica bank could aso per-
form dl or apart of thefollowing services

a. clean-out and handling litter away from fams;

b.

€.

f.

operating litter transfer stations during aggregetion;

c. warehousng of litter for delivery to manufacturers and end-users;
d.

ddivering litter to manufacturers and end-users,
aoplying litter to agriculturd lands, and

owning and/or operating value-added manufacturing (VAM) facilities employing selected
technologies.

Idedlly, existing COCs and other existing or newly developed privatdy held enterprises would
provide dl these services and the LB would augment services (dlowing specidization to evolve)
or would provide additional service capacity in the event of service shortages. The LB could
provide new service technologies prior to their widespread deployment in the private sector to
encourage their development. Title of the litter could be trandferred a numerous pointsin the
physical LB to either the bank or to the litter recipients.
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Figure 6: Flow chart of litter management utilizing physical organization

integrator W

Value-added Value-added

C.O.C. Manufacturer End user

A third party would serve as a litter wholesaler and/or broker.

In the context of current operations, the physica structure—clean-out and hauling of litter at the
poultry production Ste—is organized and performed by independent COCs. These COCs own
the equipment necessary for clean-out and hauling, but in nearly every case the equipment is
well-used, relatively unsophisticated and of small capacity. Bobcats and 6-ton spreader trucks
are used as the predominant equipment. This has been adequate to date because litter istypicaly
moved from a poultry house to an adjacent or nearby (within 5 miles) field for land application.
With off-farm management becoming increasingly necessary, Szable investment is needed for
new, higher capacity front-end loaders, litter augers and trangport units for litter movement. A
LB could provide such services and equipment, either temporarily during trangtion to the private
sector or longer-term as a supplementary activity to the private sector.

Movement and storage of litter are additional servicesthat could be provided by abank. As
more litter is moved off-farm, the possibility of establishing trandfer daionsto aggregete litter is
an dternative to enable the present litter trangport infrastructure to continue operating during a
trangtiona period. Smaller loads of litter could be aggregated for temporary storage and subse-
quent shipment in larger quantities to manufacturers or directly to end-usersin areas distant from
litter production. Such aggregation could be performed in areas with particularly high concentra-
tions of poultry production. Aggregating litter could also open up opportunities for back-hauling
litter in grain, gravel and sand trucks and train carsto distant litter markets.

The warehousing function for ddivery to manufacturers and end- users would alow proper tim-
ing of litter delivery to be more easily atained by adding another “dack” point for flexibility.
Thiswould obvioudy require amore complex physical system than previous services with addi-
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tiona equipment and storage facilities needed. Title of the litter would transfer to the bank in
this instance, whereas in the previous two service options it would not be essertiad that title to the
litter would pass to the bank itsdlf.

Delivering litter to manufacturers or end-users and operating a VAM facility would be by far the
most complex service options for the LB. The management and capitd intendty these options
would reguire seem to make them unlikely choices. Both are better suited for existing or newly
formed for-profit entities. But, the bank could provide vital assistance through coordinating the
pieces of the market channe and directing publicly available technologica and funding assis-
tance to private entities.
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5. Operational Aspectsof a Litter Bank

Specific operationd aspects rdated to the LB include: 1) logistics, administration and manage-
ment; and 2) economics of the litter bank itself and secondary economic impacts of the bank’s
operations.

5.1 Logistics, Administration, and M anagement

Logigtica congderations may be grouped into on-farm and off-farm logigtics. On-farm logistics
primarily involve scheduing, clean-out and hauling activities. In addition, off-farm logidicsin-
volve extensve handling, trangportation and facility siting decisons. Regarding orn-farm
scheduling and clean-out, predominant factors are coordination with flock removal/placement,
type of poultry involved, biosecurity, and seasond considerations.

Higtoricaly, houses have been cleaned out in the Spring to coincide with heavy pasture growth
periods. Under a scenario of litter movement away from the farm, it is more likely that a constant
flow of litter will be required for supplying end- users and/or vaue-added manufacturing facili-
ties (VAMy) that are distant from the poultry production facilities. Staggered clean-out for
growers?® would allow amore steady flow to be established since litter could be “ stored” in the
production house for severa months beyond the usua clean-out period to establish proper litter
supply sequencing. The exception would be with breeder flocks, which must be cleaned out be-
tween each flock due to biosecurity redtrictions. This would not congtitute a problem, as breeder
litter could be included in sequencing to maintain a proper flow of litter supplies.

Certain on-farm infrastructure limitations have been mentioned previoudy but are worth reiterat-
ing. The current cleantout and hauling infragtructure—typically a bobcat and 6-ton spreader
truck—is loosely managed by a number of independent cleant out contractors with severely lim-
ited capitd. This system evolved to handle litter through land application on loca pasiures. The
current infragtructure is inadequate for moving large quantities of litter for greater distances and
requires substantia upgrading, including additions of more efficient front-end |oaders and port-
able augers or ramps to increase clean-out and loading efficiency, and larger trailer trucks for
digance hauling. As off-farm litter management enterprises are established, exigting litter clean+
out contractors are well suited to continue or expand their operations, whether as intermediary
subcontractors or as components of the new enterprises.

Off-farm logitics management is primarily a trangportation routing and facility Sting activity.
Routing should be based upon transportation economics and biosecurity considerations. Poten-

28 staggered clean-out is a process in which different growers would clean out at different times, rather than the cur-
rent practice of amajority of growers cleaning out in the early Spring.
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tid trandfer sation or warehousing facility stes would be determined based upon available sur-
plus litter dengity and locations of townsin relaion to suitable roadways. For specific farms,
access may be restricted to smdler trucks due to the nature of on-farm roads and terrain, thereby
impacting routing. In addition, trucks should be dedicated for pickups only on “same company”
farmsto be consistent with existing biosecurity management practices. Thorough sanitation of

al equipment is necessary and the processes should be standardized, as should protocol for haul-
ing off-farm to transfer gations, warehouses, VAMS or end-users. Routing and Sting decisons
should be determined not only by economic and biosecurity considerations but reflect input from
area stakeholders.

5.2 Economics

Economic aspects of LB operations involve the financid hedth of the enterprise itself and the
economic impeacts of aLB on the surrounding area. Since the economics of aLB operation are
ste-gpecific, athorough financid feagbility andyss should be conducted once the exact struc-
ture and target location of the LB is determined.

It is preferable for a LB enterprise to operate under market-driven conditions. Under such condi-
tions, al products, whether raw litter or litter-derived products from vaue-added manufacturers
(VAMs), would have prices that appropriately communicate the product’ s value to the consum-
es. But exigting markets are immature and current prices for raw litter and litter-derived prod-
ucts are variable and generdly do not reflect their full value. Until these markets develop and
mature, market interventions will be required to ensure effective deployment of off-farm litter
management programs. A Litter Bank could coordinate with market intervention initiatives or
could serve as a conduit for market interventions. A LB established as a nonprofit organization
could readily access and utilize public funds, either for operationa support or for market inter-
vention, or both.

Examples of market interventions include cost- sharing, subsidies, research and technology de-
velopment, system start- up funds, investment support, and tax creditsincentives. These interven-
tions must be grategicdly identified and implemented, must effectively address the pointsin the
market for raw litter or litter-derived products where perceived valueis not currently reflected at
levels sufficient to cover costs or develop markets, and should idedlly inject asfew digtortions as
possible into the market syssem. For example, it would be more economicdly efficient to utilize
subsidies to simulate demand for litter or litter-derived products rather than subsidize the export
of litter off of production facilities.

The injection of public funds could enable hedlthy private enterprise development to occur and
would promote the long-term success of LB-supported activities. Thisis necessary sSince grow-
ers cannot afford to start or operate a LB themsdlves. Smilarly, VAMs are unwilling (or unable)
to establish aLB dueto limited in-house resources (most VAMS are start-up operations), insuffi-
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cient knowledge of the brailer industry, and/or the high-risk involved in new product/new market
development. It would be difficult for aVAM to undertake the litter aggregation function in ad-
dition to its manufacturing and market development activities.

Economic benefits of LB establishment extend beyond their direct impact upon growers. In-
creased viability of broiler operations will have postive indirect impacts on the nearby and

largely rurd communities. Cresting jobs and infrastructure are important benefits, asis the asso-
ciated potentid for additiond industrid development. Utilization and management of litter-
derived nutrient resources would also be improved. Nutrients would be more nearly in balance
with the needs of the immediate area and allow more extensive use of these resources in distant
areas through both raw litter usage and production and digtribution of value-added litter products.

Conceptudly, a LB could eventualy trangtion its activities into a for-profit entity driven by
market forces. Such possibilities should be understood and reflected in the initid establishment
and subsequent operation of aLB.
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6. Egablishing and Operating a Litter Bank

Egtablishing afor-profit enterprise to provide off-farm litter management servicesis potentidly a
draightforward process. Such an enterprise could Smply entail expangon of existing clearn+out
sarvices. However, in the abosence of economic incentives for the establishment of afor-profit
enterprise as previoudy discussed in this paper, establishment of an dternative busnessform
that could access and utilize public supporting funds is likely to be more gppropriate in effec-
tively addressng the complex issues involved in off-farm litter management.

More specificaly, the establishment of a nonprofit organization that will coordinate off-farm lit-
ter management activities for poultry growersin a specific region entails up-front coordination
amongst a spectrum of stakeholders, including, in particular, both the growers and the integra-
tor(s) operating in theregion. 1t must be recognized that a nonprofit organization is, technicaly
speaking, a private corporation that must break even financdly (i.e, dthough the organization is
anonprofit, that is not to say that itisa“for l0ss’). Thus, nonprofit organizations must aso ad-
here to sound business principles to ensure fiscal and operationd viability.

6.1 Developing a Business Plan

A detailed business plan must be developed for each regiond operation. In some cases, it is
likely that a separate and unique third party enterprise will be established to provide coordination
services for off-farm litter management for a pecific region. In other aress, it may be desirable
for asngle entity to establish branch or satellite operations for each region to be served. In &-
ther case, a gpecific business plan for each region should recognize and take into account the
numerous variables that will affect operationsin that region. Numerous resources are available
to assst with developing these business plans (including federa, state, and local agencies, as
well as private consultants and other nonprofit organizations). Such business plans, even for
nonprofit organizations, should include the basic components of any good plan for establishing
and operating an enterprise (e.g., identification of specific activities, sources of revenues, ex-
penses, product markets, competition, etc.).

However, there is a key difference between the development of a business plan for such anon-
profit enterprise compared to atraditiona for-profit venture. Preparation of abusiness plan re-
quirestime and expertise, and therefore represents acost. For atraditiona for-profit venture,
there is an expectation that revenues generated through operations will provide an acceptable re-
turn for the investment in business plan preparation.  Since there cannot be any returns on in
vestments for a nonprofit corporation (i.e., there are no shares and no shareholders), it isimpos-
shlefor an entrepreneur to recoup hisher investment in business plan preparation for a nonprofit
enterprise. Therefore, such Stuations require either voluntary contributions of time/money by
stakeholders or grant funds to engage the professional expertise necessary for business plan de-
velopment. Although it may be possible in some Stuations to obtain loans to finance these activi-
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ties, such scenarios are considered unlikely because of the added challenges of subsequent debt
sarvice.

It is recommended that grant funds be obtained and used to engage professiond expertise for the
preparation of a business plan for nonprofit organizations intending to provide coordination ser-
vicesfor off-farm litter management for a specific region. Voluntary participation in the process
by growers who will benefit from the organization will likely be a necessary condition of the
grant. Moreover, tangible evidence of support of the integrator(s) serving the specific region
(voluntary participation and/or direct cash support) will aso be an important component of a
successful business plan development process.

6.2 Implementation

Additiona funding will be required to initiate operations and ensure fiscd viability of the enter-
prise. Any enterprise—for-profit, nonprofit, or other organizationa type—needs working capital
and may also need loans or other sources of debt funding (e.g., development bonds) to under-
write investment in plant and equipment should the organization dect to become involved in the
litter management activities discussed thus far. Moreover, given the current lack of economic
viability of off-farm litter management options (hence the need for athird party enterprise other
than atraditiond for-profit), it islikely that additional support will be needed to sustain the ser-
vicesto be provided. The extent of the projected revenues-to-expenses shortfdl will be cacu-
lated during the feasibility study and business plan development. To the extent needed, sources
of externd support must be identified and secured prior to implementation.

Management of the nonprofit enterprise could be provided directly (i.e., operationa staff would
be employees of the enterprise) or could be provided by another organization through a contrac-
tual arrangement.  Subcontractors for management/administration could include ether for- profit
enterprises or nonprofit enterprises. However, employee-based management would diminate
potentid or perceived conflicts of interest and potentialy enhance the confidence level of stake-
holdersin the organization and the process. In any case, management and administration of the
organization must be undertaken by gaff having sufficient levels of managerid and administra-
tive expertise and “entrepreneurid spirit” to maximize the potentid for enterprise’ s success.
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7. Conclusons

7.1 Why a Third Party Enterpriseis Needed

The poultry indudtry is currently facing increasing regulatory/socia pressures regarding waste
management in generd and on-farm litter management in particular. Concerns have focused on
water quaity impacts from non-point sources associated with traditiona on-farm litter manage-
ment practices. The exigting independent contract grower structure is not conducive to the estab-
lishment of large, centrdized facilities, which are needed to effectively coordinate litter man-
agement on aregiontwide basis.

Challenges in establishing aregiondly coordinated litter management system are not to be un
derestimated. These challenges become more evident in light of the independent neture of pou-
try growers and ther reaively large numbers and smdl size in comparison to other livestock
feeding operatorsin the beef, swine and dairy industries. A new mechaniam is needed through
which poultry producers can collectively pursue regionally coordinated litter management initia-
tives.

The parties currently involved in litter management (growers, integrators, COCs and off-farm
users/consumers) have been unsuccessful in addressing the problem/current Situation. Their in-
effectiveness sems from a variety of sources. Growers and COCs are financidly incapable of
Sructuring and maintaining the organization and infrastructure necessary to support aregionaly
coordinated litter management enterprise such as alitter bank. Moreover, both growers and
COCs have deve oped their farming/business systems around the effective use of poultry litter to
produce forage on-farm or on nearby lands (brailer litter has long been viewed as a benefit to the
economic well being of the grower). Integrators are reluctant to bear this codt, asthe litter is cur-
rently, by contract, the property of the grower; moreover, the integrators don’t want to incur the
sgnificant capita costs and potentid liability associated with litter management. Current off-
farm users and consumers of the litter do not have the finances or the infrastructure to deploy a
LB approach to alarge areg; therefore, they cannot muster the technology currently available to
address the litter management problem. None of the partiesis comfortable with the current Sate
of flux in legidation and regulation, as they consider the liability exposure to be an impediment

to any meaningful progressin theissue of off-farm management of poultry litter.

Formation of athird party enterprise would aleviate severd key problem areasin off-farm litter
management. The poutry industry is currently under scrutiny regarding their role in contributing
to non-point source pollution in run-off from land to which litter has been gpplied. Establishing
aLB would be agood step toward effectively addressing criticisms being leveled upon the pou-
try industry. A LB would have no entrenched position with regard to litter management, neither
politically nor economicaly, and therefore should be able to operate as an entity largdly free
from the impediments the current litter management partiesface. Smilarly, aLB would be able
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to work more closdly with governmental agencies™® than growers, integrators, COCs or off-farm
litter users. Findly, aLB would be uniquely positioned to reflect the needs and desires of al
gakeholders, including arearesidents not involved in litter management, in planning and imple-
menting litter management activities.

7.2 Why a Nonprofit Corporation Makesthe Most Sense

Operating onthe genera premise that alitter bank’ s primary purpose is to move and manage lit-
ter “beyond the farm gate,” two overriding criteriawill determine which business form will be
mogt suitable for the eventud LB: the ability to effectively trandfer liability from the producer,
and the ability to achieve and maintain financialy sound operations. It isimportant to identify a
third party litter management entity that can minimize—and hopefully diminate—any potentia
liability for broiler producers that might be associated with off-farm litter management scenarios.
But even on-farm practices could potentially expose contract growers and end-users of poultry
litter under certain circumstances. Any third party litter management enterprise that could pro-
vide off-farm options for producers would reduce the producers' liability associated with on-
farm litter management. Moreover, as discussed previoudy, if that enterprise provided a whole-
sding function and took title to the litter, then the enterprise would aso reduce the producers
potentid liability associated with off-farm litter management.

If one accepts the premise that entrepreneurs will respond to market forces, it is appropriate to
assumethat if profits were to be made in litter management activities, private for-profit firms
would adready exist and would be taking advantage of any such opportunities presented. Such is
not the case for several reasons:

&£ he transaction costs of creating the myriad of individua contracts necessary to get litter
from numerous smdl, individua producers are high.

& eAdditional costs necessary to dter current litter management systems, which are land-
application based, are substantia. Growers cannot assume these additional costs because
of limited cash flow; limited access to additiona capital; and their inability to recover ad-
ditiond expenses through increased revenues from operations.

&5 edntegrators are unwilling to take responghility for establishing off-farm management op-
tions since they do not own the litter and are reluctant to undertake the additiond capital
investments and potentid liability.

&5 ong-term supplies of litter are unreliable. Growers can reliably commit litter for only
the period of their production contract, which typicdly isfor only one flock or, at most,
one year.

29 whether advisory or regulatory, such asNRCS and EPA, respectively
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& .&The additiond revenue opportunities these value-added products potentialy provide will
likely not be available for severd years. Therefore, it isnot likely that profit-based enti-
tieswould be willing to operate for long enough periods to be a viable enterprise.

Given the lack of near- and mid-term economic feasihility of the for-profit and cooperative cor-
porations and the inability to self-fund the LB by poultry growers, an infusion of public funds
appears to be a desirable interim drategy for establishing and maintaining aLB.

All potentia business forms can protect the growers and industry participants to varying degrees
of effectiveness. But not al can successfully address the economic challenges outlined above.
Therefore, by process of elimination, a nonprofit corporation gppears to be the best organiza-
tiona option for aLB under current economic conditions. A nonprofit corporation is politicaly
acceptable to industry participants, has a history of access to public funds and generdly hasan
acceptable record of integrity in using these funds. Nonprofit corporations are under no compul-
son to accrue “returns’ to ther investments through profit generation. Nonprofits have dso tra-
ditiondly interfaced effectively with awide spectrum of stakeholdersindirectly affected by in-
dudtry activity. They have served asafocd point for mobilizing and implementing governmen-
tal, educationa, and community resources, whether fisca, physica or human-resource based, to
address and to solve many complex problems. Findly, the structure of a nonprofit corporation
dlows relatively easy trangtion to afor-profit entity when conditions permit. With appropriate
technologica and market evolutions, public funds could be gradualy weaned away from the LB,
dlowing it to become sdf-sustaining and perhaps eventually be converted to a for-profit enter-
prise.

7.3 Egtablishing a Nonpr ofit Litter Management Enterprise

To establish anonprofit litter bank, severa actions need to occur Smultaneoudy:
1. Businessplan: A detailed business plan must be developed (refer to section 6.1).

2. Broiler industry participation: The contract growers, the integrators, the industry associa-
tions, and other industry participants must voice their support of alitter bank initiative and
commit to participate in the establishment and operation of the enterprise.

3. Public sector support: The regulatory and environmental communities (at federa, state, and
locd levels) must demondtrate their support for the establishment of an off-farm litter man-
agement enterprise by giving it a chance to work—by delaying the implementation of new
regulations or providing waivers for those who actively participate in the enterprise.

4. Funding: The necessary funds for operations and/or market intervention activities must be
secured (refer to section 5.2). Public sector funds will need to be obtained, aswill financia
support from the poultry industry and other sources (e.g., foundations).
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Appendix 1
Structure of the Broiler Industry in the U.S.

Basic Breeding and Hatching Egg Production

Basic breeding stock is held under extremely tight biosecurity conditions to avoid disease and
contamination in these flocks. Breeder companies sdect and develop their breeds through main-
tenance of pedigreelines. These lines are selected for improvement based on numerous criteria,
including, but not limited to, high rate of gain, feed converson efficiency, high breast-mest rétio,
bone structure, high fertility, resstance to disease, environmental adaptability and reproductive
longevity. Further breed development and field trids are conducted through creation of grand-
parent flocks. From these grandparent flocks, broiler numbers are increased and parent flocks
are developed for placement on contract grower farms utilized by firms separate from the breeder
companies that developed the lines or breeds.

Typicdly, parent flocks are placed on “ breeder farms” operated by contract growers. These
“breeder farms’ will produce ether pullets (young females) or breeder hens responsible for pro-
duction of hatching eggs. 1n most cases, these hatching eggs are sent to integrator-owned hatch-
eriesto provide broiler chicks for the broiler grow-out phase of production. There are independ-
ent companies thet aso provide broiler chicksto contract growers so that dack is present in the
broiler industry.

Traditiondly, private companies, not broiler integrators, control basic broiler breeding. In recent
years, some integrators have acquired breeding companies that provide a mgority of the broiler

chicksto the integrator owning the breeding company. This helps ensure a more consstent sup-
ply, enables breeds to be developed tailored for the integrators  production practices and objec-
tives, and may provide additiona income through sale of excess broiler parent stock and chicks.

Hatching

Hatching eggs are ddivered to hatcheries within 24 hours of production on contract grower op-
erations. Egg pick-up is coordinated and performed by the hatchery where the eggs are incu-
bated. Eggs are held in atmosphericaly controlled chambers until day 17, when they are often
vaccinated in ovo. Eggs are moved to hatching chambers at day 18 and remain through day 21,
when the chicks emerge. Hatching percentage is usualy 80 to 85 percent. Chicksare placed in
specialized chick trays and are transported the same day on chick busesto contract broiler pro-
ducers.
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Grow-out

Broiler grow-out may take place over aperiod of four weeks (for Cornish hens) to eight weeks
(for heavy broilers, typically used for de-boning); the majority of broilers have a grow-out period
of six weeks. Chicks are “brooded’; for the first several days, chicks are held in small areas
(one-hdf house space or less) under relatively warm temperatures. As chicks develop they are
released to full house space and temperatures are gradually decreased to around 75 degrees.

Feed and water are provided through automated systems. Feed is changed twice to coincide with
broiler growth stages and is provided by the integrator. Growers receive technical assstance,
including any necessary veterinary care, from company service technicians who typicaly vist

each grower once per week during grow-out. Provision of |abor, utilities for heeting and ventila-
tion, and equipment maintenance and upgrades are the responsibility of the grower.

Once broilers reach the desired weight, the integrator picks up the broilersfor delivery to the
daughter facility. Feed and water are withdrawn six to twelve hours prior to daughter plant arri-
vd to hdp ensure minimal food safety incidents during processing.

Processing/Further Processing

Broiler daughter plants are operated by the integrator firms and provide primary processing of
broilersinto “whole broilers’. Broilers may then be packaged asis or further processed into vir-
tualy hundreds of products. Further processng may involve cutting whole broilersinto various
pieces, filleting, or preparation of marinated, breaded or cooked products. Integrators generaly
perform further processing but numerous specidty broiler processing firms currently operate fa-
cilitiesused for filleting or production of marinated, breaded or cooked products.

Wholesaling

The integrator usudly performs the wholesding function. Integrators operate fleets of trucks for
direct delivery to retail stores, food services, restaurants and fast food outlets. Broiler products
are also sold internationaly by integrators. Products processed by specialized non-integrator
firms may operate their own trucks aswdl, or may utilize brokerage firms to arrange for sde and
delivery of products.



Case 4:05-cv-00329-GKF-PJC  Document 232-3 Filed in USDC ND/OK on 03/20/2006 Page 50 of 54

Appendix 2
Additional Comments Regar ding Quas--Gover nmental and Nonpr ofit Entities

Quasi-gover nmental Entities

The Grand River digtrict was cregted as a governmental agency of the State of Oklahoma. The
Grand River Dam Authority (GRDA) has governmenta powers and authority to control, store,
preserve and distribute the waters of the Grand River and its tributaries for irrigation, power and
other usesto aid in reclamation and irrigation of arid, semiarid and other lands needing irrigation,
for conservation and development of the forests, minerals, land, water and other resources and for
conservation and development of hydroelectric power and other electrica energy inthe area.

Generdly, the Grand River Dam Authority has the powers mentioned above in addition to the abil-
ity to develop and generate water power and electrical power; acquire energy sources, buy, sdl,
resdll and distribute power; and enter into contracts for power supply.

Cases interpreting the GRDA authority indicate its quasi-governmental nature. One case reflected
that the GRDA weas crested by state law as a governmental agency or public corporation with lim-
ited powers but was a " corporation’ within the meaning of Oklahoma statutes providing that a cor-
poration may be sued in any judicid didrict in which it isincorporated or licensed to do business
or is doing business*

The Tennessee Valey Authority was crested to maintain and operate properties of the United
Statesin the interest of nationa defense and for agricultural and industria development, to im-
prove navigation in the Tennessee River and to contral the destructive flood waters in the Ten-
nessee River and Missssippi River Basins. The enabling statutes indicate the entity was created

as a corporate body with the first board of directors deemed the incorporators and the date of in-
corporation coinciding with the date of the first meeting of the TVA board. TVA hastheright to
its corporate name, the right to sue and be sued, adopt a corporate seal, make contracts, purchase
or lease real and persona property, exercise the right of eminent domain acquire redl estate and
congtruct dams and take actions in the name of the United States.

30 R. S Mikesell Associates v. Grand River Dam Authority, E.D.Okla.1977, 442 F.Supp. 229
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Nonprofit Cor porations

State satutes alowing nonprofit entity creetion generdly mirror the Internal Revenue Code and
are usualy expansve enough to include, as nonprofit corporations, any entity formed for civic,
educationd, charitable, benevolent, rdigious, scientific or smilar purposes. Also adopted as non
profit in nature are busi ness enterprises created for:

e iterary, atistic or musical purposes,

& .&The encouragement of athletic exercises,

#5&The association of charitable and socia bodies;

&5 .&The encouragement of agriculture and horticulture;

& =T he establishment boards of trade and chambers of commerce;

& .&The improvement of the physical aspects of cities and towns.
Section 501(c)(3) of the Internal Revenue Code (IRC) exempts from federa taxation income of
entities organized soldy for "religious, charitable, scientific, testing for public safety, literary, or

educationa purposes’, aswdl as entities organized "to foster nationd or international amateur
sports competition.”*

Directors of nonprofit corporations are required to observe fiduciary duties to the organization, in-
cluding the duty of obedience to the purposes of the organization, the duty of loyaty and the duty

of due care** The duty requires observance of the purposes of the entity expressed in its charter or
by-laws and in terms of its actud activities. This might be otherwise known as observance of the
“misson” of the nonprofit.

31 |.R.C. §501(c)(3). Subsections 501(c)(4)-(10) also exempt from taxation such entities as civic organizations, labor
and agricultural organizations, pension plans, chambers of commerce and fraternal benefit societies. Under the IRC,
private foundations are aresidual category comprising all exempt organizations under 8 501(c)(3) that are not
public charities under § 509. Section 509 identifies organizations as public charities on the basis of the nature of
their activities—such as religious, educational and medical research organizations—or, alternatively, on the basis
of their support. Publicly supported organizations receive at |east one-third of their normal support fromgovern-
mental entities or from the general public. I.R.C. § 509 (1988).

32 Alco Gravure, Inc. v. The Knapp Foundation, 64 N.Y .2d 458, 479 N.E.2d 752, 490 N.Y.S.2d 116 (1985); and, Holt
v. College of Osteopathic Physicians, 40 Cal. Rptr. 244, 394 P.2d 932
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Appendix 3
Broiler Litter Management: Traditional Practices

Litter Production: Over 8,000,000 tons of broiler and turkey litter are produced each year
through conventiona poutry production practices in the United States®3 3* Litter isthe result of
bedding material®® after it has been placed in the bottom of the production house and served as
an absorbent during one or more production cycles*®,*” The frequency of brailer litter clean-out
varies. Some growers prefer to clean out after each flock, while others clean out only once every
few years.®® Most growers, however, clean out once each year, which means that, for broilers,
the litter represents bedding that has absorbed the droppings from about 6 flocks of chickens.

Litter Characterigtics: Litter encompasses the origind bedding materid plus the minerds, ash,
organic materid, and moisture from the birds' excreta. The characteristics of litter can vary Sg-
nificantly, depending on avariety of factors (e.g., bedding materid, the number of flocks before
clean-out, the feed rations given to the birds, management styles within the production house,
weather and ambient conditions, etc.).

The bedding materid usualy undergoes some particle size reduction and some biologica degra-
dation. The moisture content of litter varies from about 17% to as high as 45%, but is generdly
in the 20%6~25% range. Typicdly (at least for 6-week and 6 flock/year broiler production in the
southeastern United States), the litter is rich with nutrients, calcium (an important liming agent),
and trace mineras from the birds excreta®® Total nitrogen averages between 2.5% ~ 3%, al-
though much of the nutrient islost during in situ decomposition, clean-out, and subsequent stor-
age and application practices. Phosphorous averages around 1.5% ~ 2%, with essentidly all of
the nutrients being retained throughout conventiond litter management activities. Potassum av-
erages around 1% ~ 2%, and is aso conserved throughout conventiona litter management activi-
ties. The ash content of broiler litter typically averages around 20%~25%.

33 Based on an analysis of broiler and turkey production datain the’ 97 Agricultural Census.

34 Primarily through the production of broilers and turkeys, although bedding is also used—and litter is therefore
also produced—in many layer operations, particularly “breeder” operationsin which eggs are produced for laying
hens or chicks for grow-out.

35 typically wood shavings, sawdust, rice hulls, wheat straw, or some combination of these materials.

38 For broilers, the grow-out period in which chicks are raised to market size ranges from 4 to 7 weeks, with an
average grow-out period of about 6 weeks.

37 For broilers, production houses are commonly 40 feet wide by 400 feet long, with a production capacity of about
20,000 broilers per flock. The bedding materia is commonly applied about 3~4 inches deep throughout the entire
house.

38 Most broiler producers also “de-cake” after each flock. Breeder hen and pullet producers also clean out after each
flock due to biosecurity issues.

39 Trace minerals include sulfur, magnesium, sodium, iron, manganese, copper, and zinc.
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Litter Use: After cleanout, the litter istypicaly gpplied directly on to agriculturd lands either
on or near the poultry production farm.*® Application rates vary, but generally range from 2 to 4
tong/acre™ Many farmers own and operate their own clean-out equipment. Conversdly, many
other producers elect to contract out such services to “clean-out contractors’ (particularly those
producers who have insufficient land to fully utilize their litter for forage/crop production and
must therefore rely on neighboring farms and other markets for ther litter management activi-
ties). Many—perhaps most—poultry producers now have management plans that set forth spe-
cific practices for on-farm litter management (with gpplication rates and other “best management
practices’ often determined on afield-by-fidd basis). These management plans, generdly pre-
pared by the staff from the Conservation Didtrict office serving that producer, incorporate techni-
ca recommendations from the USDA Naturad Resources Conservation Service and the state soil
and water conservation agency, and are designed to comply with any existing federd, Sate, or
locd regulaions regarding litter management.

Almog dl of the litter currently produced in the United Statesis being directly utilized for on-
farm or near-farm agronomic purposes as described above. 1n afew instances, other markets for
unprocessed litter have been developed (both near to and distant from the poultry production re-
gion). In some aress, as much as 10% of the litter has been used as supplemental cattle feed. A
smdl portion of the litter has been processed into value-added products (e.g., pellets sold as soil
amendments, litter as fuel for eectrica production).

Environmental Concerns: It iswidey recognized that the amount of phosphorus contained in
poultry litter and gpplied to agricultura lands commonly exceeds the amount of phosphorus
needed by the agricultura crop. Over time, such continued agpplications of excess phosphorus
leads to accumulations of phosphorus within the soilsin the gpplication fidlds. Recent scientific
data indicates that these high soil- phosphorus levels can lead to some water quality degradation,
occurring primarily through nonpoint source runoff. Recognizing these potentid links, regula-
tory and socid pressures are mounting for litter gpplication rates to be reduced to levels that will
minimize such potentid runoff and water quality impact events.

Litter asaresource: Poultry litter is an excelent soil amendment and has proven to have Sg-
nificant agronomic vaue from its nutrients and the organic matter added to the soil through its
goplication.*? 1n many instances, poultry producers have developed entire farming systems that

40 \Wherever possible, hauling distances of raw litter are kept to a maximum of about ten miles.

“! The crudeness of litter spreading equipment and various physical constraints (e.g., slope, existing ground cover,
etc) limit the precision with which litter can be applied. It isgenerally considered unrealistic to attempt
application rates below 1.5 tonsg/acre.

“2 1 addition to enhanced soil fertility from the nutrientsin litter, other agronomic benefitsinclude liming, improved
soil tilth, enhanced water retention capacity, and, indirectly, reduced soil erosion due to the improved vegetative
cover resulting from the use of litter on poor and/or highly erodible soils that are common in many broiler produc-
tion areas.
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are now dependent on beneficid utilization of their litter: the litter is goread on pasturdands,
which leads to subgtantialy enhanced forage production, which enables rdaively high-density
cattle production. In thisfashion, many poultry producers have aso become cattle producers,
with cattle production becoming an integra part of the farming system and an essentid compo-
nent of the farm’ s revenue picture.*

“3Toillustrate this point: Benton County, Arkansas, isthe third largest poultry producer in the U.S. (in total animal
units) and also ranks 17" in beef cattle production density in the U.S. (in cattle per farm acre).
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